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The Environmental Impact Assessment Bill continues to be debated by Legeo. The Bill is presently with the Bills
Committee which will again consider it in early December. Important amendments (o allow for some form of third
party (ie. public) appeals have been suggested by Legco member Christine Loh. Passage of the Bill awaits Legco
agreement on this issue. In this Report we consider the main elements of the Bill, and point out several of its short-

comings.

PLANNING AND

LAW

Beginning with this, the Autumn edition, the Quarterly in future will be published in each of the four seasons of the
year, with each edition reflecting data, news and views relating to the previous three months (as is the case now), This
miner charge will, hopefully, avoid the perception of some readers that they receive their copies of the Quarter|yv
unnecessarily later. (It does take time to collate, research and report on the information collected during the preceding

three month period),

Our Senicr Partner, Mr. Fred Kan, received a letier from Mr. M. J. Stokoe, Deputy Director of Environmental
Protection dated 14th October, 1996 alleging inaccuracies in our article “Are Hong Kong*s Anti-Pollution Laws
Eftectively Enforced” appearing in the June 1996 issue of the Quarterly. Due to space constraint we shall deal with
Mpr. Stokoe’s letter and our response in our next issue.
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Hong Kong’s Proposed

Environmental Impact
Assessment Law
The Environmental Impact Assessment

Bill was introduced into Legeo at the
heginning of the vear, This follows a
lengthy period of dratting during which
the governnent received
representations from interested partics
and specialist organizations. such as the
Hong Kong Lovironmenmal  Law
Association.

However, the Bill in its present form
docs not retlect all of the major
submissions put to the government in
the drafting stage

One of those submissions, and 4
concern ol protessional people
patticular who have had experience
with  similar  legislation i other
Jurisdictions, is that the BRill in its
present form does not allow the public
any rights of appeal against decisions
of the Director.  Appeal rights are
provided only 0 the
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The Editors

developer applicant. Compred 1y
Junsdictions which have n much greater
length af experience ol environmenta!
mpact assessment legslaoon. i s ven
sigmibicanl that the government has
chosen not 1o include such rights m the
Rill.

Onee apain 1t has been lelt to Legen
member. Christine Loh. tw v (o
redress  that situation. The Bl i
currently held up in ibe commitice
stage pending resolution of My Tolh's
vanous propasals to incorporale some
torm of third party appeal rights within
the lepislaton  As  clearly urgently
needed as the legislation is. it must be
recognized that the Bil in its present
torm. which does not aflow the public
tnore than merehy the right 1o make
representations i tespeet of entical
decisions, brings from its inccption an
inherent weakness which may be mere
difficult to redress at a later stage than
attempling W do so lrem
vommencement ol the  legislation.
Lueaving aside that issuc. what follows
15 a nevessarily briet’ summary of some
important compaonents of the proposed
legislation.
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When is an Environmental DInpact Assessment (“ELA”)
necessary?

Fhe applicadon: Section 3 (1) reguires any person “planning a
desipnated  project” (0 mahe application to the Director for
Envirenmental Protection (“the Director™) for either one of the
Tollovwng:

(ay an envivormental impact stedy brivf (Cstudy briet”) as a
preliminary 1o proceeding with an ElAD or. bypassing the EIA
provedurs.

{by an approval 1o apply dircelly Lor an ervicormental permi
(“enviconmental permit”).

So the “urigger” factor s whether or not the developmen
proposal amounts o a designated project” (e belew for
lurther comments). In respect ot either application. the applicant
15 required o submit to the i hrector a project profile “which
must eomply with the Technical Memorandum™ (" TM ) which
tonms pant of the legislation, and which alse is put betore Legeo
m dratl form: section 3(2}).

Scction 33 and (B owtline what the Pwrector has to do

these provisions will be a fertile source of huigation. assuming
the Director adopts an environmentally realistic approach o the
permit  proeess  and  does  in laet  impose  meaninglul
environmental conditions on permit holders where itis necessan
o do so in order to avord signiticant envitonmental impacts.

Designated  Frojecrs The stating pont e ey of the

application of the Jlegislation is the proposed development

project itselt.  As currently drafted. the Bill applies only to «

“designated project”. that 15, a project of a kind descrbed n

Schedules 3 and 3. Consideration of the Schedules indwates

another plaring weakness in the proposed legislabon. i that the

projects described there could broadly be iermed mega-projecis

They include :

« an airport

s contamer lerninal

» anv reclamation works resulting 11 a 30 decrease 1n ctoss-
sectional area

+ a hreakwater of more than 1 kilometre in length or extendimg
wito a tdal tlushing channe! by more than 30% of the channe!
width

e i dam more than 10 metres in height

following recomt of an application. It the EIA process,  (a) « a facihty [or ship building

ahove, is 0 be tollowed. the Threetor = a transporl depot. provided 1t
has to issue within 45 dasvs the study is located less than 200 metres
howl  and he must also notifv the from the nearest residential
Advisory Couneil on the Setting the minimum limits  of area

Finvironment ("ACE™) accordingly desiglmted |)l‘0jECiS at  such an A hewtown

Although section 5(33(bh} does not . . N . v astore for coal and orex with a
require 1. he  presumably weuld extraordinarily high level. in terms of capacine of ar deast ol 200
forward a copy of the study bried to potential  direct  and  cumulative tonnes

ACL at the same tme. IF the environmental impacts, greatly weakens | ° a road or railway unnel knger
Mrector s not satislied with the . . . ) than & metres

projeet profile. he man within 14 the value of this IEgISIﬂlIOII. « an abetor, but only ar i has
days, reguest  further information

concerning the progect. section 5(3).

Where  the application iz lor approval 0 apply Tor a permit
direetly, there are basicallv three sets of cireumstanees i which
the Direetor may permit the direel appheation {and. note_ that at
this stage of he pracess. the application is tor. as 1t were, leave
o apphy for the permit). The circumstanees when the Direetor
ity grant that “leave” are:

oy where the projoct has already been the subject of an EIA
report and the Director considers that that seport sull s
“relevant™ or

by where the pernmt 15 needed for an addition or alteration w an
vxvtupted profect and the Director s satistied that there 15 no
material change 1o the impact ol the projeet and that the project
protile sall meets the requirements of the TM: or

f¢y where the Dhrector. with the consent of the Seeretany. 1s
satisfied that on the basis of the projeet profile the environmental
unpact of the proposed progeet “is unlikely to be adverse™ and
(he measures deseribed v the project prolile meet the
requirerients of the TM.

An imporant
coneerning the

and somewhat wnusual feature ol the process

keave to apphy directly™  application ((a}
immediately  above) s that in granting “leave” the Direclor
may impose any condilions on his approval. provided that the
condition “is reasonable™ seetion 3(8). No gudanee w given in
the dratt Bill as o whether reasonable is 1o be measured only in
environmental terms (as should be the case, since the whole
process concems crvironmental assessnenl and profecnon) of
in economie lerms. or a minture of both, However. the Director
has power to impose a second set of condihons at the fime he
grants the nmental permit itselE: section HY4). Agamn. no criteria
Tor the conditions are specificd n the lcgislation.  No doubt
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daily  slaughter  capacay ol
maore than 300 head of stoek
« g ol eourse
« 2 horse-racimg vourse
and so the list goes on,

Serng the minimum hmits of designated projects at such an
extraordinarity high level, in termss of potential direet arad
cumulative environmental impacts. greath weakens the value of
this  legislanon A small shed ean have  significam
environmental impacts.  depending on where i i aited
Numerous small scake developments can collectively have the
impact of a designated project. yel nene will require an E1A
(which is another aspect of the tailure to recogmze camulative
impacts - see comments below). It might be possible 1o cover
those situations in the town planmng approval process. hut as il
slands. the Bill makes ne reference to the Town Plowuny
Ordinance. and we are left in the dark as to how the government
sees the relationship between fhe two processes (f amvy
should be noted that smaller projects. if they are proposed tor
gazetted country parks or other gazefied conservation areas. are
included in the category of designated projects (Schedule 100
But even there. the latitude given developers or the govermment
where it is the developer, is verv generous comparcd 1o other
jJurisdictions where legislation such as this has been in foree for
many vears. ¢.g. the United States. For example. any building
of less than 300 m is pernitted. as are all earthworks refated 1o
torestry. education and recreational favilities. Excluded also ae
aff works which are not otherwise within the detimtion of
designated projects and which are underaken by the Country
and Maane Parks Authority “for developing countrv patks and
marine parks and the provision of facilities for public
enjosment”. (That exemption illustrates the continuing Hong
Keong preoceupation with “developing™  Most environmental
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seientists would argue that it s a
contradivtion  in terms 1o speak ol
developing a country park or marine
park. This approach to enviromnental
lewislation  reflects the  classical and
diseredited anthrapocentrism
environmiental philosophy e, human
donmanon of nature s emphasised,
and the value™ ol the environment
i» measured solely in terms of s
usetubness 10 humankind}.

The Environmental Permit
Application Procedure

The Eld process: Where an applicant
has applied tor and been given an ELA
studv briet. he then must prepare an
E1A repont ("EIAR™) which complies
with both of :

{(a) the study brief and

(b} the applicable provisions of the
TM: section 6017

There 15 no time limit set for the
preparation of the EIAR. The applicant
musl pay a fee at the ume he delivers
the EIAR to the Director.

Within 60 davs of receiving the FIAR
the Darector muost decide that 11 meets
the requirements speeitied above or it
does nol. 10 nol. the Director st
advisc the applicant of the reasons that
it does not do so. section G(3) and (3).

Should the Ddirector decide that the
E{AR does meet the requirements then
he advises the applicant accordingly
and requires the applicant 1o exhibit for
public nspection the EIAR at places
and at tines that the Director considers
necessan.  Public exhibition includes
advertising the EIAR a» and when the
Director directs.  Section 7 concerns
public inspection of EIAR s, The main
point 10 note here 15 that the Director
musl forward the report 1o ACE. which
then has 60 days from the date of
receiving the copy within which to
respond. On the other hand. the public
has 3 days within which to inspect the
document once # goes on public
exhibition.  The public are entitled to
copies tree of charge to the extent the
“Director mav require”,

Within 14 davs of the expiry of the
public inspection period. the Director
may require the applicant 1o provide
further information, presumably in
response o those comments that the
Director considers warrant a response.
Thus the public have. in effect, 44 davs
within which 1o inspect and make
comments on the EIAR and associated
documents.  There is no apparent

reason why ACE s given a longer
period,

Onee approved. the Lhrector must place
the EIAR on 4 register: sechion 8(4), 1’
the Director rejects an EIAR he s
required to give the applicant reasons
tor soJoing: section $(35).

Environmenial permirs: No  person
mav carry out a designated  project
anfess he has an environmental permir:
section 91y However. if'a project has
already received all other necessany
statutory approvals. ineluding  Town
Planning Boeard approval. prior 1o the
Ordinance coming into foree. it will be
cxenpted from the provisions ot the
proposed laws. There are also various
other relatively limited categories of
statulory exemptions provided for in
section 9 (33 -{3).

Section 10 provides the procedure tor
the actual  application for  an
environmental permit.  Theretore, the
mere foct that an EIAR has been
approved does not automatically mean
that  the permit  will be issued.
Nevertheless, it 15 ditfieult 1o imagine
the circumstances where the permit
would not automatically follow. Bun
must e stressed that the Direelor does
retain the  discretion to reluse  (he
application. although it would appear 10
be a verv limited one onee the EIAR
has been approved:.  see, tor example.
section 10 (2),

The Director is required Lo advise both
the applicant and ACE {where in act #
hag been consulted) of his dedision on
the application for issue of the
environmental permit, and must do so
within certain sct time periods allowed
for in section 1063} There 15 no
requirement to advertise the decision
and therefore the public is ot
necessarily  direetly  or  indirectly
intormed ot’it.

[mportantly, the Dhrector may issue an

environmental  permit  subject  to

conditions. section 10(4).  Schedule 4

to  the Bill contains  suggested

conditions, as to, for example:

» the design alignment or visual
appearance;

» the physical scale or scope or
cxtent;

» the methods for carrying out the
project

» imporantly, measures tor mitigation
of environmental impact required of
the developer, such  as  the
installation  of pellution centrol,
equipment,  erecting  acouslic
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barriers. and so on.

Interestinghy. section 140 (7Y direets the
Dhrector not to include 2 condition that
might be meluded in “approval of am
nature under another Pollution Congrol
Ordinance”™ unless  the condition s
needed to have the project meet the
requirements ol the TM and the FIAR
specities that approval mav  include
such a condition.

Appeals:  As mentioned. the public do
not have a right of appeal under the
exisiing Bill. The applicant may appeal
agamst any decision of the Thrector
concerning  the  non-lssue  of  an
environmental  permit or  conditions
imposed on & grant of the permitand so
on  Inshort. an applicant has a right of
appeal in respeet of any subsiantive
decision ol the Director. whether tha
be made concerning an  original
application or made subsequently. 1t s
important © nole that the Director T
power  to cancel  or vany an
environmental pennil that has been
issued:  section 14, He would do se
where he concludes that a person has
contravened  a condition,  or  give
misleading information in the course ol
the application process or 15 no longuer
able o comply with the conditions of
the permil.

Sections 18-20 oL the
establishment of an Appedl Board and
the responsibilities and posers ol the
Board.  The Chairman and Deputy
Charman of the Appeal Board wre o
ke persons qualified 1o be appointed W
the level of District Court Judpe
Otherwase. there 15 no restriction on 1he
quablications of persons who mav be
appomted by the Governor 1o 1l
Appeal Board ; scetion 18 (5).

The Appeal Board will have the sanw
powers of the High Court to enforee
sttendance of witnesses, rule persons in
contempt, and other  usuai  powers
relating 1o conducting  adversarial
proveedings.

Enforcement

Sections 22 - 29 deal with entorcement.
Space does not  penmit  detailed
consideration  of those  provisions
Sutfice 1t 10 say that were the wide
powers  of ey,  inspection
prosecution and the like resolutely used
by the Environmental Protection
Department {the authorized
entorcement agency). the Bill could be
said to provide for adequate and
cffective  cnforcement  procedures.



LRBAN PLANNING AND ENVIRONMENTAL LAW QUARTERLY

Importantly,  an “urgeney power” iy
provided by osecton 24 which allows
the Director, with the consent ol the
Secretary. 1o issie 2 restrainmg order 10
any persen to prevent further work on
i designated  project in ceriain
cireumistanees. such as where the work
15 commenced  prior to an
enviconmental  permit having  been
tssued  Hopetully the Dhrector will no
be slow o exercise thal power where
appropriate. given in particular the
rather sad history of Hong Keng's
undertaking huge projects at the same
tinte as the ElA s hemmg conducted.
This . v its presenmt lorm  or
improved by Christine Loh's
amendments. may al least signal the
end of that practice.

Seetion 29 provades  Tor personal
hiabthty of dircetors ol companies in
certain cireumsianees. such as where
the direclor consents to the contmission
al an oftepee under the Bl The
primany ettence of carrving ool or
continuing a designated project without
the  nevessary environmental  permit
altracts o heavy penaltv, Section 26043
provides (hat

(ay tor a Orst conviclion o indiciment
tn other words, allowing now for the
isiriet Coun o indeed the Thigh Court
Lo have orieinal jurisdiction i the field

ol environmental oltenees) - a fine of

HESZ00 000 and imprisonment Tor 6
manths.

(by a4 second conviction afiracts a
masinn e of HIKSS 000 000 and
mipsenment 1or 2 ovears {where the
conviclion 1 onmdictiment);

(¢} tor a lirst summan conviction, the
tine ts at lesel 6 (e HKS100.000 and
ungrisenment for 6 months), and a
second sUmman convicton altracts o
maximum bine of TIKSL.O00 006 and
imprisonment lor | vear,

There 15 alse a provision for a danly
fine of HES10000 in respect ol the
continuatien of the ottence.

“Environmental Impact™ and the
Technical Memorandum

The “environment™ and ~environmentat
impact” are defined i Schedule 1.
lneonragmgly,  the  cwviconment 1y

defined wideh: as “the components ot

the carth™  {which  definition s
cxpanded  upon e the Schedule).
ITowever. il is surprising 1o note that
emaronmental impact s restneted to
direct etfects, on-site or ofl-site. of the
project e guestion. Thus. unlike
legislation in other pans of the wald.
including  lepislation  introduced  last

vear o China.  the cumalate
environmental ellects of the project
ie s own  direct  or  indireet
(antcipated)  environmental  cifects
added o the known or anueipated
eltects of existing or planmed. or even
(. the case of the United States)
potentially planned prijects are nol
to be taken mlo account. Franklv. m
terms o olectively meaningtul and
ellecuve EIA legislation. that omassion
by itselt’ renders the whole scheme of
the Bill substantially tess elfective. and
less eredible

The T are detatled but not. bevause of
that. necessanly substantive. It s a
significant restricion on the
drajtspersons that cumulative impacts
cannot be addressed.

Change of  Ownership andd
Exemptions

The scheme ol the Bl is that dw
developer  and or  operator of
designated  project must have  the
required  environmental  permit o
proceed  or continue  The  permit
attaches 1o the developer or operator
personally. Therefore. where
responsibility for o designated project
tor which an ensvironmental permn has
istied” changes. (Me new  ownetr of
oprador  must apph Tor an
cnvironmentat permit in his own right
Sceuon 1201}, However. a person in
thatl paosilion s not required w submt
an EIAROE he satisties the Director thal
ihere has been ne matertal change n
the  nature and  operation of  the
designated project sinee the ongmnal
permil was wssued: Seetion 12(2)

It is possible Lor a developer applivant
to be exempted entrely  from  the
provisions of the Bill  Section 30
allows the (overnor m Couneil “in the
public interest™ © exempt the project
from the provisions ol the Rill. Tt is
dittieult to imagine when it might be in
“the public interest”™ to allow a person
ar company 1o avoid the provisions of
the proposed ELA law. parbcularly
given the  enopmous  exient  of
environmental  damage  that has
oceurred  already  in the name of
“developmem™.  Should that provision
survive. it can only be hoped that it i
never used. This will require 4 marked
reversal of the govermment's pricntics
to date.

Conclusion

The Bill s Hong Kong's first
legislation 10 foree  environmental
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issues 10 he aken o account  when
large-scale projects are proposed s o
be welcomed. 1t represents an attemp
to require  privale  developers  and
government decision makers o take
o gccount e potential direet
indireet eovironmental  ampacts ol
carlam proposed developmental
progects As such. it must be weleomed
as another step wwards  amproving
Hong Kong™s environment. FTowever.
the Bill conters enommeus diseretion on
the Dircetor (and.  effectivelv. his
Depaniment)  with noo real  eourter-
balance in the torm of third  pary
appeals nghts.  Further. the ambi of
environmental impacts 15 unrealisticalls
limiled 10 smpacts of the subject
project.  rather  than  the  project' s
cumulating  impacts. Anerther
fundamental  weakness o the
unrealistically  Imited  scope of the
calegories of desrgmated projects

Other lavws are appatent (such s he
tack of guides as to how the EIA laws
will interface with the Town Plansing
{rdinance). bul at least the Bill is 2
significant step in the night direction
last.

Digest of
LEGISLATION

Air Pollution Control (Motor Vehicle
Fuel) (Amendment) Regulation 1994
{L.S.No.2 to Gazene No 27 1996 Dated
5th July 1993 LN3L0 of 1996y -
Schedules T and 2 to the principal
Regulation contain specilications 1o be
complied with by motor vehicle diesel
and  unleaded  petrol  respectivels.
These amendments substantially reduce
allowable sulphur levels i diesel and
lead levels in unleaded petrol.  The
Sehedules are amended o spealy
more  stringent standards and reguine
the  specilications  to by those
determined by the testing procedures of
the American Society tor Testing and
Materials,.  The Regulaton also makes
amendments to section 621 1o clarity
the intention.

Air Pollution Control (Vehicle
Design Standard) {Emission)
(Amendment)  Regulation 1996
(LSND2 o Gazette No.27 dated Sth
July 1995 LN 311 of 1996) - Amends
regulation 74 of and the Schedules
the Air Pollution Contrel {Vehicle
Design Standards) {I-mission}
Regulations (Cap 311 sub. legy on
which are contained standards relating
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ta emission from aehicles) o speeity
more stringenl standards. for levels of
enussion. 10 be adhered o by vehicles.
Regulation T AY wgulaes the engines
wsed by every goods vehicles, light bus
or bus registered on or atfter 1 April
Tayl Substantial amendments to the
fevels of smoke emmision is tound in
1he Sehedules.

Waste  Disposal  (Amendment)
Ordinance 1995 (14 of 1995
{Commencement) (No.2) Notice 1996
(L.8.No.2 to Gazette Ne. 35 1996 Dated
22 August 1996 1 N.3T9 ol 1996)

Waste Disposal {(Forms And Fees For
Licences) (Amendment) Reguiation
1996 (1..5.No 2 to CGarene No.39 1996
Dated 27 September 1996 LNAO2 of
1996 Presenbes the fees pavable tor
makmg  an application for a wasie
impart permil or a wasle export permit
for a singlke shipmeat and mulliple
shipments of waste under the Waste
Disposal Ordinance (Cap 334},

Air Pollution Control (Specified
Processes) (Removal Of Exemnption)
Order 1996 (LSNo2 1o Gazette
Nod2 1996 Dawed 18 October
1996 LN 421 of 1996)- Removes an
eNemption from the requirement 1o
comply with secion 13 of the Air
Pollution Control Ordinance (Cap.311)
granted  under section 20 of that
Ordinance to the owner of certan
classes of premises,

Planning Decisions/
Planning Issues

Planning Decisions

1. Town Planning Appeal No. 18 of
199% © Lau Chung Kuk and Kan Tat
Yeung

Change of land use - Building New
Terntories  exempted  houses  on
agricultural land - Whether the land in
question is not suitable tor agriculiural
use - Whether an application can be
restricted to a single site without regard
10 the surrounding area as a whole
Suemmary of the case

The appellants, who were two
indigenous New Territories  persons,
proposed 10 build two New Territortes
exempted houses of 3 storeys high with
6 flats at Lot Ne.463B in D.D.92 Kwu
Tung North. Sheung  Shui, New
Territories ("the Lot™). The application
was rejected by the Town Planning
Board , "the Board") 2nd the case came

before the Town Planning  Appeal
Board ("the Appeal Board") on 25th
July 1996,

The appellants argued that. though the
Lot ielt wuhin an  area  zoned
“agniculture”. the Lol was unsuitable
tor agricultural use because
decomposed coarse ash ervstal il of
the Tat Mo Shan rock formation had
been used o level the Lot. and arable
(arming was.  Lherefore.  impossible.
Two experts [rom the Department of
Geography and Geology. University of
Hong Kong gave evidence 1o suppon
the appellants’ case.

Decision of the Appeal Board

The Appeal Board determined that:

1) Though the Lot was not suitable tor
arable farming. it was not accepted that
the Lol could not ke used tor some
other kind ot agricultural purpose, such
as plant nursery or musheoom tarming.
(The Appeal Board accepted  the
evidence submitted by the Agneulture
Fisheries Department on this point.)

i1y When considering whether an
inlended development was consistent
with  the planning intention, i s
necessary o have regard 1o the area as
a whole, Tt may be that a site of only
sav. a 100m2 n arca. was

uneconomical  for  anv  form  of

agrcultural use. but that did not mean
that in an area zoned agriculture which
had a total arca of. as here, 137
heclares, any  applicant who could

confine his application 10 plots of

Hm2  each  showld  he  given
penmission o use such plols  for
building purposes.

i) The shortage of land tor exempted
houses  should Dbe  dealt wih
comprehensively  and  systematically
and that suilable land tor small house
development should be provided ax a
matter of planning.

iv) To allow this application weould
result in an melticient use of land
TESOUICES, dispersed residential
development and disrupted agricultural
activities in the area.

The appeal was dismissed.

Comment

The Appeal Board did not ofter a clear
indication as w0 why it accepted the
evidence  of the Agriculture  and
Fisheries Department that a plant
nursery or mushroom tarming on the
Lot was cconomical. but rejected the
evidence of the appellants which
alleged otherwise. Besides, The Board
stated clearly that as the Lot covered an
area of only 283m2. as compared to a
total ot 137 hectares of agncultural
land in the area. an uneconomical
agricultural use of the Lot did nol
entitle the appellants to contine their
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application to the Lot. without regard 100
the area ay a whele. Tt would seem that
the Appeal Board is prepared 1o emplos
a strict approach towards the issue. so
as to aved any adverse etfeet on the
long term sustain ability of agrcultural
activities in the designated agricultural
area. The Appeal Board’s view thal (he
shortage of land tor exempted houses
should be a matter of planning under
8.3 of the Town Planning Ordinance.
and  was  therefore  outside s
Jurisdiction.  Turther  reintorees  Uus
point.

2. Town Planning Appeal No 21 of
1995 . Cheng Hing Lung

Change of use of land - Building a
taciorn and warehouse on agnicultural
land - Whether the  Town Planning
Beards decision in line with the
planning intention

Summary of the Case

The  appellant sought  planning
permission to develop a factorv and
warchouse  tor  manutheturing  and
storage ot plastic materials at Lo
No 987 in D.D. 106, Shek Kong. Yuen
Long (“the T.ot™), which was held under
a Block Crown Lease and demused as
agricultural land. The applicahon was
refused by the Town Planmung Board
("the Board"y and the Board Reviews in
1993 The appeal came before the
Town Planning Appeal Board 1 "he
Appeal Board™y on 61h August 1996,
The appellant had been operating a
tactory and warchouse tor
manufacturing and storage ol plaste
matenals on other lots adiacent 1o the
Lot ("the Adjacent Lots™} before Sth
October 1990, which s the relevant
date for determination of existing use
of the land i question ("the Relevant
Date™), The appeilant proposed o move
part or all of the operation from (he
Adjacent Lots onto the Lot

Decision of the Appeul Board

The Appeal Board determined that:

i) The Lot was located in an arca lor
which the planning imention was
clearly to preserve and  encourage
agricultural - use, and  was  under
cultivation on the Relevant Date

ii) The proposed development was nat
an in silw upgrading  of  existing
structures as allowed in the relevani
dratt DPA Plan, but was 1o build a new
structure on the Lot and demolish old
structures on the Adjacent Lots.

iily Ewven it the Lot was covered by
concrete and it was not passible 1o
retum it to agrieultutal use. a tan
accompli could not be allowed 1o foree
the Appeal Hoard into pranting
permission which would otherwise nel
be granted.
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The decsion of the Board was upheld.

Comment

Sinee the land in gqueshon was located
within the north and  north-western
poruens of the arca that 15 South to
Shek Kong Camp. which had been
meluded i the extension of
Agriculural [Land Rehatitation
Scheme (ALRS)L it has been expeuted
that  agriculiral uwse would  be
preserved and encouraged. However, ax
the  western part of the arca was
dominated byvoindustrial buildines and
LEITparary SUUCtUres. n=situ upgrading
and  feconstruetion o the  spid
temporary streetures with permanent
matenial might conceivably be allowed.
as stated in the Explanatory Staiement
attached 10 the relevant dratt DPA Plan

Planning Danes

(The  tollowine  aricle  summarises
some o the  highlights  of  the
Giovernment's  recent pubbeation
Consultative  Digest: Terrirorial
Development Straregy Review 96

I. Territorial Development Strategy
Review (TDS)

The TS, first promulgated i 1984
has been the basis o Hong Kong's
plainnmg  Tramework 0 guide
development and mvesument. W secure
the bhest use of resources and o
establish o hugh qualin hving and
warking Cnvironiment A
comnprehensive review el the TDS
commenced nomid 1990 aud has now
heen completed.

The TIPS mms at esiablishimg o broad,
leng-term planming framesork, which
alempts o integrate and steike amore
ellective balanee between vanous fand
wse. tansport and  environmental
tactors, U is hoped that the Iramework
will proasde the necessary land  and
miltastrocture, atter taking inte aceount
ol all wvailable resourees. 1o ensure
[Tong Kong's eontinuous grovwtl as an
important regional centre as well as an
imternational «itv. and to make 11 a
better place to live and work in.

2. Objectives

‘the ohpeetives off the 11X ware as
follon's

W To enhance the role of Hong Kong
as an international city and a regional
centie tor business.,  finance,
imtormation. tounsm. entrepot activilies
and mimutaeturing

b To ensure that adeguate provision is
made to sabisly o the land use and
infrastructure. needs  ansig  trom
sectoral policies on industry. housing.,

commercial, Tural. re¢reation and other
MAOL SACIO-SCONOMIC acTivities,

¢) To conserve and enhance signitivant
landscape and ecotogical attributes. and
impaortant heritage features.

d; To enhance and prolect the guality
o the envirenment with regard to air
qualitn. water  qualitv, noise.  solid
waste  disposal  and  potentalls
harardous mstatlations by mandimizing
nel environmental  impacts on the
commumty and masnsmg
opportututies 1o resolve  existing
cnviranmental problems.

et To provide a tramework within
which 1o develop a mult-choice. Tugh
capacin transport  system that s
lnancially  and  economicatly  viable,
environmentally  acceplable.  energy
efficient and provides tor (he sate and
convenient movement of people and
eoods.

11 To formulate a strategy that can be
citticd out both by the public and
private  seciors  under  vamnable
crrenmstances. parficalarly with respect
o the availahlin of resources and
sigmiicant changes in demand patterns.

3. Strategic Planning Options

The above objectives are the bass on
which the strategie planning options are
formulated. Tn formulabng these. the
impoertanee of the eceonomic mlerachon
between Hong Kong and the wider
region has been considered. as a result
of which o TIS seenarios have been
developed  as the hasis Tor option
generaton:

4} Reenano A postulates that the Pearl
[Raver Delta (PRI will be the major
ceonomie hinterland of Hong Kong
over the long term. This is essentially a

trend-based  scenano In terms ol

population and cconomie growth for
Hong Kong,

M Seenaro B postulates  (hat
Guangdong Provinee and other mmer
provinees of China will be the major
cconomie himterland of Hong Kong.

This seenano assumes a lgher rate of

ceonomiv and population growth Jor
Heng Kong
These two seenanios should niot be
regarded as bemg mutually exclusive.
Rather. thev represent a progression
from A to B.

4. Long-term Strategies

Recommended Strategies tor the peniod
1o 21 for Seenanos A and R have
heen dernived. The principle
characteristics ol the stralegies are ¢l
out below in terms of the distnbutions
ol population and jobs. transporn
svstem, overall development patterns.
the future use of rural and marnne areas.
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) Diswihution of poprlarion

1y Seenario A

17 Consolidation ol development
Base  Growth  Area (re. exiing
development) ineluding Toeune Kwan
O Tin Shw Wai Tung Cliung

i) Strategie growih oot Kar Tak -
Eowloon Bav Phaswe [ Green Island
Reclamanon. Central and Wan Chan
Reclamatien. Tsuen Wan o By
Reclamation and  [Tong Kong Ishind
South: and

1y Strategie growth af Tseung Kwan
3 Phase 3. Tung Chung Phase 2w 4,
supplemented by new  development
areas al Yuen Long South and Au Tau
- Kam T, and low-densinv housing
Whitehead.

I} Seenano B - same an Scenano A
plus

17 tarther extension of Tseang Kwan
O Tung Chung and kKam Tin - au Taw,
uh  additional strategie growth o Kay
Tak - Kowloon 3av {(Phases 2 and 3%
Tai Ho. Lok Ma Chaw San Tin and
rurat North-West New  Temitories.
supplemented by low-densitn
residential development at Tuen Mun
East: and

1y paential sotutien (e addiional)
spaces i the Tuen Mun - Yuen Lone
Corridor, Fanling North and the Border
Arca. subject to further studies.

by Distributiont of foks

Jy Scenario A

Y eonsohdanon and expansion of the
existing  Central - Business  Ihstriel
{CBMD and development of Tsuen Wan
as a magor busmess centre:

up o the development of jeb aodes
around magor transport merchanges m
Metro Arca (Hong Kong  Island.
Kowloon, New Kowloon and Tsuen
Wan - Kwai Tsing) owiside the CRIY.
m) retention of existimg mdustnal arcis
for  environmenmally elean ard
manulacturing-related activives.

iv) the possible development of new
industrial areas estates at South East
Eowloon, Chek Lap Kok and North
Lantau Port: and

vy the development of a Science Park
at Pak Shek Kok, and. possibh.
business estates at Chek Lap Kok,
Lantau Port and Au Tau - Kam Tin

11y Scenario B - same as Scenaro A
plus .

¥ Turther development of job nodes
along a North-South  axts  bemneen
Kowloon and  Norh-East  New
Terntories  aleng the KCR MTRE
corrdor, and

i) peisible developiment of high-tech
industrial - parks  or areas  in the
North-East New Terntories near the
horder area.

ot Transpors System
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Ihe prineipal idea is 1o construet a N -
Sand I - Wonerwork of highwavs and
ruibwass to connedt principal activity
nodes within the Termtony, and to
prov ale new and upgraded.
cross-border  links. especially i the
western sector, 1 provide conmeclions
beraeen the core of (he Metro Area. the
new airport and port tacilities on North
Lantas and the areas of growth along
the castern and western banks of the
PRD  Potential  new  highwav  and
railway projects have theretors been
proposed  to meet  the  respective
Lansport needs of the two development
AECTANILS,

A Rueral and marine areas

The principal framework for land and
marine-based  conservation  arens
respectivelv comprises:

1} "Unique Areas”. which include the
Mai Po Marshes, the uplands of the
North-East New Territories and pockets
ol mshore waters n the North-East
New  Termtories.  South-West  New
Termenes and  South-East New
Territories. Al such  arcas  are
distinguished by their natural adributes.

uy o Sienficant Areas”. which nelude
the remaining major upland landseapes
and eertain areas of inshore waters.
Besides. there remain residual. lowland
areis, most of which are now covered
by staluwtons outline zoning plans or
development  permission area plans.
These provide for the growth needs of
village settlements, the reservation of
land for a range of semi-urhan uses
{¢ 2. open storage ). the conservaton ol
high qualiry tarmland. the protection of
sites of spevial scientific interest and
the  conservabion  of  seenic and
historical teatures.

Apart from the Long-tenm Strategies,
there 15 a Medium-term Strategy lor
2006 which is designed 1o mect the
inore mminent  land  use  and
infrastructure needs of Hong Kong. The
details of this Medium-term  Strategy
can also be found in the Review
(distributed free of charges)

MNuote; The Government has invited
the public 10 give comments on the
TDS betore the end of this vear.

HONG KONG
Briefing

Planning and Land Use

1. The shortags of ats by the twn of
the coentury. as predicted by the
Government, could give rise to new

slums,  Mr. Lee Wing-tat of the
Democratic Party said.  there is a big
demand tor public housing hoth 10
house  new  imnugrants  fom  the
mainland as well as those already on
the waiting list tor public housing,

e said there could be 3 repeat ot the
seenanc i the 19608 of slums and
squatters i northern Kowloen and the
hillsides on Hong Kong Island. it the
Government  faded  to satisty  the
demand tor public housing.

Slutns  and - squatters  areas  were
widespread in Hong Kong in the vears
afier the communist victorny in China in
1949 due to the big intluxes of retugees
into the terntony.

Huge fires in squatier areas in the
1930 led w0 the  Government
programme ot building public hovsing
estales. More than haltf the population
lives in public housing now. (Hong
Keong Standard 14 08 46)

Environmmental and Public
Heolth

1. According to a survey by the Baptist
Universine, Hong Kong  people  are
willing te dig deeper into their pochets
tor “green” products.  The survey
showed that 688 percent of the
houscholds interviewed were willing (o
pay wmore for cnvironmenially  sage
products. 1t alse found (hat 669
percent were willing to sort houschold
waste for recveling. compared with
208 percent strongly against the idea.
About 392 percent said they were
willing to spend one Sunday allemoon
preking up rubbish st a countny park,
The respondents” willingness to pay
mare  for  earth-triendly  products
rellected their high Jevel of awareness
of the need ftor  environmental
protection. However, most
respondents” did not fully understand
the causes and effects of pollution
preblems.  This probably is attributable
to  the low priority  given W
environmental issues by the media
(SCMP 15 07:96)

2. The Government may force tunne}
operators to comply with ineasures 1o
reduce air pollution by amending
legislation governing their operation.
The tunnel companies have been
accused  of not  complying  with
guidelines that require them o monitor
mitrogen dioxide, However. the tunne]
operators argue that pollution levels are
being adequately vontrolled and they
are unwilling to install expensive
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sensors that the Government savs are
essential to monitor nitrogen  dioxide
levels. The Environmenal Protection
Depariment ("EPD™} s considering
introducing  femislation o make
menitoning  nitrogen  dioxide  levels
mandatory, in addition to adjusting sct
levels tor other pollutants.

Sinec existing ordinances  governng
tunnel companies had not been updaed
1o nclude moenitoring nitrogen diovide.
tunnel operators could not be inade to
comply, despite the (act the EPTY 1ssued
guidelines in 1994,

The Government is aking a pro-aetive
approach to improving amr quahty in
govermiment- run tunnels, For example.
the Government had spent [IKS6
milion on installing nitrogen dioxide
sensors and amproving the ventilation
system at Lion Roek Tunnel. There are
plans for installation of sensors at the
Airport  Tunnel and improving wr
quality  at  other  govemment-run
tunnels, {Hong Kong  Standard
0107 1996)

3. Newly registered vehicles will be
required to use higher quality diesel
and Jollow stringem emissien rukes
line with international standards from
RICXT year.

Under the new rules. maximum Jead
comtent will be reduced rom (.013 w
D003 grams per hre and maimum
benzene vontent e (ive percent b
volume tor unleaded petred. For motor
vehicle  diesel. maximum sulphur
content will be reduced from (020
pereent 108003 percent by weighi

But the Plannmg. Laviroomen and
Lands Branch said the measures would
only  mamntamn  respirable  suspended
particutate  and  nitrogen oxide
coneentratioms — ~al their  present
unaceeplable levels™ {(SCMT
0607 1996

4. The polluters - pay  prinviple
rellected in the introduction of sewaoe
charges brought the Govemment an
extra HKS683 million last year. The
Director of the Drainage. Services
Departments. Ng Yee-Yum, said tha
statistic showed no domestie customers
were unable 1o pay sewage charges.

The Sewage Charging Scheme came
into effect in April last vear and
introduced the polluters - pay principle
o Hong Kong's  anti-pollution
legislation.  Revenue lrom sewage
charges is  used directly  tor  the
operation and maintenance of  the
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scwerage  svslemms. Bul Legislative
Council pressure was mounting last
month  m an attempt 1o force
Government to cut the charges and
recoup sewage faciliny operaling costs
over a longer penod.

The Department also operates and
maintahs mere  than 90 sewage
pumping  station  throughout Hong
Kong.  Twenty-six submarine outtalls
are operated and maintained to salelv
dispose of this sewage nlo the sea
Sewage  collected  will  undergo
chemically enhanced priman treatment
betore bumg  discharged  through an
outtall into Western Harbour. {(Hong
Kang standard 07:07: 1996}

5 The Conservancy  Associalion
weleomed the initiatives of the EPD to
study waste separation and recovery
programues i residential estates.

One of the key issues ol the study
would be to address the barmers 1o and
ditticulties in separating different kinds
ol tubbish.  An integrated approach to
wauste management 1s needed. and
particular 10 reeyeling. There are tour
sleps - souree separation. eolleetion and
treatment. reprocessing and marketing
reeveled products. The EPD imitatve
serves  as @l experiment  inle
appropriate material recovery and s
very much appreviated.

The Government has also
conunissioned a waste reduction sty
and a report has been produced. The
Executive Seeretary of the
Conservaney Associalion said that this
Boan imporant action and should be
co-ordinated 10 achicve an mtegraigd
plan. (SCMI® 090796}

PADS UPDATE

The government plans to set up a high-
level steering comnuttee to oversee the
mplementation . of  the  Western
Cormidor Railway (WCR) and two other
railway projects. It will also consider
establishing an office snnilar to the
New  Airport Projects  Co-ordination
Office  (Napeo). which oversees the
atrport core projects, when the WCR
nears construciion stage.

According to a discussion paper. the
tunchons of the proposed steering
comrmutiee will be similar o those of
the  Awport  Development  Sicermg
Committee  for the Airport Core
Projeets

It was discussed on 26 July, 1996 at a
meeting of the Legislative Council's
Transport  Pane!l  Sub-Commuttee  to
monitor the WCR project. Meanwhile.
the government has disclosed that the
Kowloon-Cantoen Railway Corporation
has established a WCR  Project
Committee 1o supervise the
development.

A tirm partly owned by Sun Hung Kai
Properties has been chosen to run the
new  Lantau Fixed Crossing. 1t s
undersiood that the Government has
chosen lo award the four-vear contract
to Tsing Ma Management Limited,
from three other pre-qualitied tenders.
Sun Hung Kai Propertics owns A0 per
cent of its shares.

A Government oificial said the award
of the contract should not he
contreversial. as the contract and open
tender procedures were similar o other
CGovernment tunnels, The Lantau Fixed
Crossing. which comprises the Tsing
Ma and Kap Shui Mun bridges. will be
completed next year to link the new
airport with the rest ot the werritory.

Hong Kong and China had on 18 July
19496 reached initial agreement on the
landing  points of two  cross-border
transport links between. western Tuen
Mun and neighbouring Zhohai and
Shenzhen.

Speaking at the end of a meeting of the
Intrastructurs Co-ordinating
Commtee. leaders trom the two sides
agreed 1t was necessary to inerease
transport Iinks henween the terntory
and South China.  The committes
decided that Len Kok Tsui in Tuen
Mun was preterred as a landing point
for the Lingdingvang B3ndge in Hong
Kong. while Pak Nai was the best
landing area tor the Shenzhen Western
Corridor,

Construction of the o projects is
estimated to cost S16.8 bilion.  The
Government  would  spend  several
milhen dollars on the lirst-phase study
of the impact on [long Kong's transport
links. which would take about one vear
to complete.

China and Britain ended four years of
stalemate on 19 September. 1996 by
tinally announcing a deal on Hong
Kong's controversial Contaner
Terminal 9. Under the deal. endorsed
by the Joint Liaison Group in Beijing.
the Whart-led Modern Terminals Ltd
will swap its tao berths at CT8 with the
twa berths originally allocated to the
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Tsing Y1 consertiom at CT9.

After signing the deal. both British and
Chinese JLG representatives said it
would help to maintain and enhance
Hong Kong's status as an intemanonal
shipping  centre, It 15 estimated
construction will start at the end of the
year. with the first berh in place in
mid-1999. All berths will be reads
mid-2001.

The passenger terminal at Hong Kong™s
new airpor at Chek Lap Kok is quicklv
taking on the appearanve of a working
building rather than a construction-site
skeleton. It is now possible 1o walk
through the building and gain a feel tor
how up to 33 million passengers a year
will  expenience  their  arrival  and
departure from Hong Kong.

Progress can be seen in construction.
such as the installation of skylights in
the roof, as well as exterior glazing and
cladding.  The building’s “moving
parts™. such as the baggage handhing
system and electrical and mechanical
systems. are also rapidby taking shape.
At a briefing to the media on site on 26
September 1996, cffivials teatfirmed
the Airport Authority s commitment to
complete Kev tacilines ar Chek Lap
Kok by October 1997 1o cnsure the
arport can open in Apnl 1998,

A povernment spokesman said on 20
September 1996 that it supported the
action laken by the Airpor Authorits
10 conelude supplemental agreements
with the twe main Passenger Terminal
Building conttactors at the new airport
at Chek Lap Kok,

The agreements settle elaims and other
outstanding  matters  with  the
contractors.  These mclude the re-
establishment. in agreement with the
contraciors. of a works programtue that
supports Apnl 1998 as that target
airpori opening date.

As the payment 1o the two contraclors
will be within the overall budget of
S49 8 billion tor the construction of the
new awrport. There will be no ncrease n
the overall cost of the project as a result
of these apregments.

CASELAW
UPDATE

Kwan Kong Co Ltd v Town Planning,
Board (Civil Appeul No 194 ol 1995,
9. 10 and 11 July 1996, Liton VP,
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Godirey and Liv JJA)

Appeal  from order  dismissing

application  for  judicial  review of

decision of the Town Planning Board
refusing w amend dralt soning plan -
Whether appellant's proposed alicration
1o the Jdraft plan to suil its objection
made out of tme - whether time limit
Tor subnussion of proposed alteration
mandaiory - whether the Board treated
the appellant  untarly - appeal
distmssed

Backgeround to the appeal

This case concerned vanous lots owned
by the appellant in Kwun Tong. In
1993 a draft plan was pazetted undet
which the land was 10 be rezoned  from
agneultural {but the appellant had a
waiver to use its land tor ‘open storage’)
1o ‘Other Specilied Use (imining and
quarryimg)  The appellant lodged an
objection with the Town Planning
13oard ('the Board’). secking o have the
lind excluded from the mining and
gaarmving zone and 1o have pant of the
land rezoned as rewdential (Group 13)
and part as green belt. The Board
retused to amend the dratl plan both al
a prelimimary hearing and a subsequent
1ull hearmg The appellant appited 0
the High Court tor judicial review hut
its application was dismissed. Finalh it
appealed 1o the Court ol Appeal.

Summary of facts

The appellant was the registered owner
o varmous lots m Kwun Tong, using the
land Tor open storage. In 1993, a drafl
plan was gazelted under which the land
wits resoned for ‘Other Speaitied Use
fmining and quarnvingy. The rezoning
was part of a scheme dimed ar ihe
rehabilitaion of  a gquarm. and
envisaged e resumption ol the
appetlant's land,

The appleant lodeed o writien
statement of objechion pursuant (o s6(1)
ol the Town Planning Ordinance (Cap
EA1), seeking to have the land exeluded
from the mining and quarnving  zone
and 1o have pant ol the land rezoned as
residential (Group BY and part as preen
belt. At a preliminary hearing. the
Board refused to amend the drall plan.
The appellant then asked for a tull
hearme pursuant W s6(6). which was
evemually fixed for 29 April 199.4 aller
wo o posiponements  to st the
convenence of the appellant,

On 26 Apni 1994, the appeliant wrow
to the Board attirming that its previous
grounds of objections still applicd and
that these grounds and  further

submissions in relation o them werg
the prelerred position of the appellant
but that, it necessary, the appellant was
prepared (@ aceept {and so proposed)
the rezoning of the land trom Mining
and Quarrving 1o Other Specified Use.
including  development of residential
units and supporting GIC and open
space whilst allowing interim quarrving
activities and other formation work {the
new rRZoning proposal).

At the hearing, the appellant abandoned
s previous submission and addressed
the Board on the new rezoning proposal
onlv. The Board heard the applicant
without objection. After the hearing.
the Beard decided to rgject the new
rezoning proposal on the ground that it
was made out of time, and it refused to
amend the Gazetted drali plan.

The appellant  applied  for judicial
review of the decision of the Beard on
the grounds:

(1 that the Board lailed 10 consider the
merts of the objections when it
rejected  the new  rezoning  preposal
without warning (he appellant that &
was made out of time and when it knew
that  the  appellant  had  already
abandoned s onginal pesition: and
(1) that the decision of the Board
vinkied the appellant's right te a tair
hearing guarantzed by At 10 of the
llong Kong Bill of Rights Grdinance
(Cap 2R3} and was theretore imvahid
and of no etteet,

O these o grounds. only the first
ground 13 of concern here.

On 3 July 19930 the Governor in
Couned  approved  the  dratt  plan.
Subsequently the High Court dismissed
the application: (1995} 5 HKPLR 261,

The appellant appealed 1o the Court of

Appeal.

The decision

The Court's deeision in respect of

ground (1) can be summarnzed as
tellows:

1. Liton VP. at the beginning of his
Judgment. reterred to s6(1) of the Town
Planning  Ordinance  (Cap 131
{pursuant (o which persons atfected by
the dratl plan had two months after the
exhibition of the draft plan for public
mspection o send (o the Board their
wriflen statements of ohjection), and
cited s6{2Y which states:  (2) Such
written statement shall set out -

(a) the nature of and reasons tor the
objection.

(b) it the objection would be removed
by an alteration of the dratt plan. anv
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alteration proposed.
2. His Lordship formulated the ssue
betore the Court as heing whether the
High Count amived at the correct
conelusion that any proposed alteration
(o the draft plan by an objector must be
made within twe months o the
publication of the draft plan and
theretore the Board was right in the end
to refuse consideration of the new
rezoning proposal.

3 s Lordship ruled that 56 provides a
complete statutory regime for dealing
with objection and that it is only spon
receipt of 4 wnlten stalement  of
objection in accordance with s6(1) that
the Board has the power to give
preliminary consideration to it In the
Judgment of His Lotdship. to be o
writien statement within the meaning ol
s6(1), there must be compliance with
paras a) and (b) of <62y and the
requirements of $6{(2) are imperative.
notl directon. Accordingly. the Board
was right to disregard the new reroning
proposal put forward by the coonsel m
the hearing,

4. As far as the appellant's com-plunt
ol unfr treatment was concemed, Flis
Lordship held that the Board had acted
fawly  in rejecting  the  appellant’s
objection because the hearing had been
adjourned twice to suil the convenience
of the appellant. who had been given
every opportuntty to put torwand its
appasttion to the plan

3. EReferring o the  appellants
complaint that the Board treated the
appellant unfairly by entertaining the
latter's  submissions on  the newn
rezoning proposal without an indication
at the outset that the Board was iy
prepared to consider the submissions
because they were out of time. Godlrev
JA rejected the complaint. saving that it
the Board had said something 1w
cncourage the appellant 10 think that i
would consider the new proposal en its
ments and. on the faith of such an
indication trom the Board. the appellant
had changed its position i some was.
there might have been something in the
complaint. However, nothing of that
sort happened. All that happened was
that the Board. having allowed the
appellant 10 present the new rezoning
proposal although 1t was out of time.
decided that it 'should be disregarded in
the turther consideration of the
objection’.  His Lordship ruled thar all
the Board was obliged to do is comsider
the objection itselt and that it cannn
possibly be said that the Board treated
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the appeliant untarly.

o Fmally  two  interesting  points
deserse mention here. First. Liton VE.
it Jeiling with the issue ot tair hearing.
deseribed  the  nawre  of the
Jecimion-making process of the Board.
In tus Lordship's words. there are no
canlesiing  parties  before the Town
Planning Board. All that the Board is
empovered 10 do is to entertain Uhe
ohpection m - aceordanee with  the
provisions . of 6 and under s¥ 1o
lorward 10 the Governor-in-Council.
with or without the amendments, the
draft plan tor approval. together with a
sthedule of the abjections. Any final
determination” i that be the right
expression  -- 1s o made by e
Governor-in-Counctl. not by the Board.
Secondly, Tiu JA pointed out that no
Bill of Rights challenge had been
mounted against the validity of’ the
provisions of the Town Planning
Ordinanee nor indeed is its statutory
regime tor consultation on the Dratt
Plan questioned as being inconsistent
with the Bill of Rights. Pursuant to s8.
the Dratt Plan was submitted 1ogether
with ‘a sehedule of objections made and
not withdrawn' to the Governor in
Counwil for approval. The Draft Plan
had been approved by the Governor in
Council as the Approved Plan which
had =ince been gazetted. Seetion $(2)
provides:

The Governor in Council may approve
a draft plan norwithsianding that amy
vequivements  of  this Ordinance
applicable  thereto had  not heen
complicd with.

His Lordship tound that the Approved
Plan wax clearly not reviewable for any
alleged non-compliance. The Approved
Flan had superseded the submitted
Daafi Plan. Therefore the proceedings
betore the Board became
ncensequential, and the court should
not bhe invited o embark on  an
academic exercise,

ADVISORY COUNCIL
ON THE ENVIRON-
MENT (ACE)

Dunng the July - September quarter the
Environmental  Impact  Assessment
{EIA) Sub-Committee of ACE met (9th
Septernber, 1996) w0 consider an EIA
report prepared by JTong Kong United
Docky-ards Ltd. (HUD) in respect of the
operations of its three tloatng docks,

two at Yam Q and one at Tsing Y
island. The mawn concem addressed by
the FiA {(and of the members of the
Commintee and invited  parricipants.
who included 4 semor members ot the
EPD}  plus  two  environmental
consultants representing HUD) was the
continued use by HUTD} of the marnne
antitoulant paint - TBT (weihaned s,
which 15 a highly toxic organotm
compound which causes detormities in
marime species.  see. tor example.
Frvivonment Hong Kong 1993 pp, 72-
73y Whilst “some of the TBT paint
flakes™ are  filtered  out,  present
operalions of all tloating docks. not
onlv thase of HUD. entail  direet
discharge of TBT paint tlakes residue
into the manne enviconment.  One of
the FPD representatives mformed the
committee  that  his  colleagues
responsible tor water pollution were
concerned with TBT discharge o the
manne cnviconment,  He promised to
arrange tor a paper on the ssue to be
forwarded to the Commitiez,

The Comnuitlee also heard from one of
IMID's  environmental  experts  that
some countnes prohibited ships with
TBT paint trom entermg their waters,
othets did not allow any use of TRT
paints.  HUD representatives pomted
out that HUD had voluntanty applied
for a  polloants  discharge  heence
(under the Mater Polfution Controls
Crdinance) in respect of s floating
dock ("the Umited™.  Gther operators
had nat done so.

The Committee was advised that the
EFD had written 1o all dockyvard
operators Indicating that 11 would like
“to bring all dockvard operators under
the control of the WPCO™. HUD
expressed the view that should that
ogeur, the wiability ol floating docks
“would depend on the  lieensing
standards implemented™.

Central to  the Commitiee’s
deliberations  was  the claimed {or
likelyy  eftectiveness o HUD's
proposed filtration system in removing
TET {in whatever form) frem eftluent
discharged into Hong Kong's marnme
waters. HUD proposed no minimum
removal rate, although &0% was. s
expert  said, a  relatively  easily
achievable goal.

The Committee member representing
Friends of the Eanth noted tha! even ar
an  80% removal rate the TBT
concentration “would not be reduced to
a level which would not cause harm to
marme hte”. Fusther. HUTY s WPC(
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licenee  prohibited the discharge of
toxic substance. and thus. it would
seem, the “EFPD had already given a
waiver on TBT discharge™  (The
minutes do not record any tesponse
trom the EPD representatives on thus
point). It was also noted that other
dockvards at Yam O had no 1illering
svitems vel were allowed by EPD ©
continue operating.

The EPD representatives endored the
FIA on the basis thal the “project
prepotient had committed 1o achieve
the conservative estimate ol 70%
removal rale.. 7 Wilh the exception of
the Friends of the Earth representative.
the Commitiee resolved 1o endotse
acceptance by ACE ot the ELA with the
condition that there be established
“programme w0 monitor the discharge
and the efticiency of the wash water
colleetion and Oliration system™ The
Chairman alse urged EPD "o devise o
long term policy on TBT contral™.

[ACE also met on  several other
oceasions 1o consider a wide-ranging
variety  of  environmentally  relafed
issues, including proposals for charging
fees for waste importexport permits.
Space does not allow discussion ol
those matters here.|

REGIONAL AND
INTERNATIONAL

China

Chistat s urban polfution probiems

The  vive-chairman ol the  National
People’s Congress ("NPC™), who s
also a team leader of a nationai
environmental inspection team set up
by the Standing Commirtee o the NPC.
recently wamed  of 1he enommdus
pollution problems taced by China's
larger cities. In particular, increasing
urban density. which has brought with
it acute sewage and indusinal waslc
disposal problems. has  increased
dramatically general  pollution levels
being experienced n China™s larger
urban regions.

Mr. Wang acknowledged that onv
povernments were spending on averags
1.3%: of their gross domestic product on
environmental programs. Nevertheless.
problems of water shortages and
pollution remain serious,

The NPC has reacted recently to the
environmental problems ftacing China
and has greatly expanded its power in
that area. In particular, the NPC has
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appointed and is sending out into the
country  nspection  leams  {or  the
purpose  of  implementation  of
cnvironmental protection laws (SCMP,
4 July 1996).

In & recent article in kwxal news
magazine, Hindow. (August, 1996} the
problems Jacing China’s environment
were highhighted by the magazine's

Beijing correspondent.  In particular,
subsiantial loss of tarmland, extensive
damage to foresls. degeneration of
grassland and fresh water shortages
continue as major problems. A senior
ofticial of the Standing Committee of
the NPC, Mr. Wang Bing Qian.
observed that one of China’s problems
in combatting environmental
degradation 1s that whilst it may have

broadly effective laws, thev are no
generally strictly entoreed.

“Laws are important. but it s more
important 1o enforee them™ he is quoled
s 5aying.

Mr. Wang has called on all levels of
People’s Congresses 1o strengthen the
enforcement of covironmental
protection laws.

This quarterly does not constitute legal advice given on anv particular matter. Whilst all effort has been made 1o
cusure completeness and accuracy at the tme ol publication. no responsibility is accepted for errors and omissions
Further information and enquirics in respect of this quarteriv should be directed to Fred Kan & Co. or am ol o

loilowing associate firms:

Hong Kong

FRED KAN & CO.
Suite 3104-06

Central Plaza

18 Harbour Road
Hong Kong,

Tel: (852) 2598-131%
Fax. (8521 2588-1318

Paris. France

THOMAS HERBECQ &
ASSOCIES

3 Square Pétrarque

75116 Paris

France

Tel: (331714755-4400
Fax: 1331)4704-5131

Macau

THE LAW OFFICE OF
JOAOQ MIGUEL BARROS
Av. Infante D. Henrique n® 46
Edificio Kam Loi 2° Andar
Macaun

Tel: (833)712770

Fax: (K53) 713855

I addinen o Fred Kan & Coo te following are members of

Adelaide. Ausiralia
NORMAN
WATERHOUSE

43 Pirie Street
Adelaide 5000

South Australia

Tel: (618) 8210-1200
Fax: (618)8210-1234

Kuala Lumpur, Malaysia
CHEANG & ARIFF

39 Court

39 lalan Yap Kwan Seng
30450 Kuala Lumpur
Malavsia

Tel: (603) 261-0803
Fax: (603) 262-1533

Singapore
MADHAVAN LOUIS &

PARTNERS

No. 2 Finlayson Green
#11.07

Asia Insurance Building
Singapore 0104

Tel: (635)225-5111
Fax: (63) 227.6761

10v@C usi

An Associauon of Asian Commiercial Law Finms

Melboume. Ausiralia
MADDOCK LONIE &
CHISHOLM

140 William Street
Melbourne, Victoria
3000, Australia

Tel: (613)9288-0553
Fax: (613) 9288-0666

New Delhi, India

O.P. KHAITAN & CO.
Khaitan House B-1}
Detence Colony

New Delhi-110 024
India

Tel: (91N(11) 4646516
Fax: (913113 4646938

Manila. Phillipines
HERRERA

TEEHANKEE &

FAYLONA

5F, SGV 11 Building, 6758 Avala
Avenue, Makati Metro Manila 1200
Philippines

Tel: (6321 815-8846

Fax: (032)813-8828
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Svdnev, Australia
COLIN BIGGERS &
PAISLEY

140 Phihp Street
Sydney NSW 2000
Australia

Tel. (012y221-2022
Fax: (612)223-1324

Bombav. India
ADVANI & CO.
Nirtnal, 14th Floor
Nariman Point
Bombav 400021

India

Tel; (212272031950
Fax: (91322 2873671

Colombo Sp Lanka

LN, THURAIRAJAH

& CO.

2nd Floor, Don Carolis Building
Post Box. 1464

No. 04, Keyzer Street
Colombo-11, Sri Lanka

Tel: (94) (1) 439798

Fax: (94Y (1) 448002
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Comparative Table of Lmvironmental Conviclions:

July - Septemnber 1996

Number 1st Znd Jrd + Highest Fine
Offence Offence Offence

AbPCQ B A 2 | S 1200

A 21 o 3 S 200

1n 1z M : 5230
W0 21 (R N 4 RYUIREL)]

34 2 4 ¥ & RE000

+4 kW & T £ bk g
OO &3 4 A @ RO

hi! 4 4 11 S d

13 fi > 4 SRk
QLPO - -

l 1 LRV

i i % 2S00
DASO -

1 l £ 20006
WO ] 25 S 1500

a 1] bl LRk ]

i 13 LRV 3]
Total 13 4 9 16

99 &3 14 22

L1 [15] 10 14

Julv fignres appear on the first hine, dugest figures on the secend, and Septeniher
figures on the third of each frem. Source: EPD. Anti-Pollution Prosecution

Figures.
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Hong Kong
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ABBREVIATIONS

AFD Agriculture &  Fisheries
Department

APCO Air  Pollwtion  Control
Ordinance

CFCs Chlorofluorocarbons

DASG Tumping At Sea Ordinance

KL Europezan Community

EE Estern Express

EPCOM Environmental  Pollution
Advisory Commiflee

¥PD Environmemtal  Protection
Department

EXCO Exccutive Council

FEER Far Eastem  Feonomic
Ruview

HKS Homg Kong Standard

HK1 Uinrversity of Hong Kong

JLG Joint Liaise Group

LD Land Devalopment
Corporation

LEGCO Legislative Council

LS Liegal Suppiement

NCO Naoise Control Ordinance

NT New Territories

(LPO Ozone  Layer  Pollution
Ordinance

PAA Provisional Airport
Authority

PADS Port and Airport
Development Strategy

SCMP South China Moming Post

sSMP Sunday Moming Post

wWDO Waste Disposal Ordinance

WPCO Water  Potlution  Contro)

Ordinance

Pnnted Matter




