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Perhaps the single most significant factor in the continuing, sorry tale of
environmental degradation in virtually every part of the world is the
inexplicable lack of resolve on the part of regulatory agencies to enforce laws
designed to protect the environment. As a consequence, the role of private
citizens in enforcement of legislation is increasingly important. The main
article in this Report considers how some countries have linked that rele with
the notion of fundamental human rights.
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HUMAN RIGHTS AND
BROADER LOCUS

! STANDI IN PUBLIC IN-

TEREST LITIGATION

Neither Hong Kong's Taswe Taw nor
its Bl of Rights inchides a2
fundamental right to  a  Thealthiuf
ehvirsnment e an environmant that
15 nat explaited for profit o the
stgnmificant detriment of the long-lerm
intepnity  of all elemenis of our
ecolomical systems. A symptem of this
state of social order is the lack of
citens” nghts o enforce or sepervise
the laws we have for the protecthion of
the environment {inter alia). The main
article in this Report looks briefly at
how some other jurisdictions have
overcome this by developing liberal
fecmy wtunefl rules in poblic interest
liligation,

Hong Kong's moest recent, significant

AUTUMN 197

The Fditors

picce ol lepilatwon  refuted 1o
protection of the environment is 1he
Environmentof  fmpuct  Assessment
Ordinance (W09 of 1997 CIAG).
With the LIAD the govornment had
an opportunity to be innovative {for
Hong Kong ) by allowing wmuch
greater wvolvemenl of citizens
ensuring compliance {bv both the
TP {Environment Proteciion
Department) and land-useres) wih the
provisions of the urdinance.  This
could have been  achieved by
providing for broad {or “open™)
standiny o sue, whereby the ordinary
citizen could bring betore the courts
alleged  breaches of the EIAQ,
inchuchng breaches by the Director of
the EPD in failing to discharge his
SUPETVISory and enforcernent
respensibilities under the ordinance
{should that be the apparent casz).

In fact the ElAQ does not even
provide for the more limited form ol
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third pattics’ appeals rights thar exist, for example, in
Western countries’ town planning legislation.  This
reflects the true position of the relatively low priority.
Hong Kong has given to fostering a healthy environment.

By stark comtrast {on this issue al least), a number of
‘developing’ countrivs have taken a mwre enlightened
approach 1o the wider issue of ordinary citizens” neht of
avtesy (o (he cowrts in matters of public wterest, such as
prevenling sigmifivant damage to the enviromment. The
following, are Just a few examples.

Tndia

Atearly as 1982, the Supreme

drastically loosened their rules for legal standing since
VOR2, This as particulatly evident in a2 series of cases
concerning environmental issucs. For example. in one of
dozens of actions brought by the famous envirunmentalist
and lawyer, M.C. Mehia, for injunctrve reliet against
polleting factones, the Supreme Court held in 1986 that
any citizen was entitled to bring an action to remedy harm
ftom (as i that patticular case), 50 dangerous a source as
leaking chlorine gas; M. O Mekra v Union of fadia, 2
SCC 1766 (19867).

Ag mentioned, this change in the Supreme Court’™s view of
focus standi {in respect of public interest lLitigation
concerning proteciion of the enviccrunent} has been
Justified by the court on the
basis of a  declared

Conrt of India (which s
India®s final court of appeal)
ruled in favour of, in effect,
upen  skerding  in public
nterest  lingation, such  as
“ervironmental  lhtipation”.

Justice  Bajdwata considered . Y
that public - minded persons or that 1%
orpanizations were entitled to enforcement

standing in the Supreme Courd
in matiers of pubhic infeiest,
even  where the  maatler
concerned did not  directly
injure or  threaten their
individual rights: [§ P Gupia
v. Dnine of frdi. 1982 AIR

{5C7) 149]
Liheral sianding in environ- those of
menta] cases has beet justified countries.

by Indian Cowrls on, o least
partly, the notion ot cilizens’
“right 1o lite”,  which

Broader capacity for citizens to
enforce environmental rights,
allowing for

ordnary citizens, as welt as by
government agencies, arguably
is integral to the fundamental
right to life. That is now
accepied by India’s courts, and
various

fundamental oghr to a safe
environment founded on the
general  provisions of the
precamble 10 the  India
Constitution and the Dircetive
Principles of the Constitution.
Broader capacity for cilizens
Laws by lw enforce  eonviconmental

v rights. that is, allowing for
enforcement  of  laws by
ordinary citizens, as well as
by government agencies,
arpuably 13 intewral to a
constitutional  frendumentod
Fight s fife. That is now
accepted by India’s courts,
and those of varous other
countries

other

Pakistan

Libvral standing provisions

encompasses the right to live

in a healthy environment: eg. Rural Litigatine &
Enttieinent Kendre & Orv. V. Snite of Uttar Pradesh &
s (JO86) Supp SCC SI17 {(Supreme Court).

Subsequently, the Supreme Court aaid this in respect of
public interest litigation:

ina public interest Ntivation, wnllke taditiona! dispute
resofution mechanivm, there iy no determimarion ar
ailfudication of individual vights,. While in the ordimary
convertiona! adiudications the parny sorictire (s mevels
bi-palar and the controversy pertams 1o te determnation
of the legal consequences of past events and the remedy i
crientially finked ro and hmited by the lagic of the array
af the parties, in a public interest action the proceedings
cut gerass and tramscend these traditional forms and
inhihitions ™

[Sheele Barse v, Union of fndin 1988 AIR(SC) 2211,
2214].

Generally, courts in India. led by the Supreme Court, have

exist in Pakistan in respect of
public interest and environmental litipation, Open
stamding is based on Pakisian’s constitutional protection
of a “right to life” which the courts have micrpreted as
including a right to live in a wholesome and healthful
environment ey, Shahle Zie v. WAFPDA, (1994) PLD
693,

The Philippines

Secrion 16 of Article 11 of the Constiturion of 1987
provides that the State “shall protect and advance the rvight
of the people ta 3 balanced and healthful ecology in
aeeard with the thythm and harmeny of nature”. Section
15 provides that the State “shall protect and promote the
right ta heath ol the people and instil! health
consciousness” among them,

In the landipark case, Oposa ard Others v The
Honowrable £+, 5 Factoran, JR. and Ors. {GR No.
101093, 30th July, 1993, (1994} 301LM 173), the
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plaintiffs were a large number of
children who were represented by their
parents,  They argued that these
consttutional provisions gave them
ferewss siuenedi 0 bring proceedings, not
Just on their own behalf but also on
behalt of succeeding penetations, 1o
prevent damage tw the emviromment
which, o was alleged, was likely 1o
nceur from the defendanes’ challenged
decisions and actions. The defendants
were  government  ministers  and
agencies and their decistons/actions
relted w grannng lopring concessions
within an area of Philippines’ (st
disappearing  quin fuorests, The
Supreme Courl upheld thal argument,
declaning  that the plaintiffs  wee
entitled to brimg & class suit on ther
own  behall and on behalt’ of
suceeeding senerations, based on the
right to live in a balanced and healthiul
ecalogy. Fehoano, T (corcurring with
Fravide, Jr.) said:

Fjuin in the result reached by
istingnished  Brother in e court,
Davide, Jr, Jin i cave which, e my
mitdd, ivoane af the most imporians
creviy dfecteded By dus Court e the tuat
Jow vears. Tire seminal principals fuid
conet dn Moy dlecision are bkely o
influence proforndhe the direetion wind
(gl vr?j"l'l"rc‘ Jrretectten el R e
of the enviranment, wiich of course
embraces the utilization of all e
ROt resnice [ e teveitorial hase
af our paline. | e therefore sought
tor ederify, hasically to muself, what Hre
Conrt appears by be sayvine. The Court
explicithy starey thet petitioners have
the locus steds FIECERNTIY M AU
tie briuging amed the maiatenanee af
his sedl (Dectsfon, PP T-12) Locus
sranedi is Hoi e funciion of poetnioners
elotft thot thelr suic iy properly
regarded a5 i olasy sl Fundersiand
fovns standi o oretin o the legad
mterest which a plaintiff must have in
the sulyfect matiter of the suit. Beeause
e the very braadenness of the concept
of  class” here  inveleed
rromlrershin it this “rlass ™ appenrs 1o
emfrice everyone

frving i the cenentry whoether mony ar in
the future - it appeary o me Yot
everyone who muy Be expecred 1o
Dentefit from the cowrse of oction
pelittoners  seck o regquire pubiie

revpanRdenis fe icke, 1 vested with the
necessary Tocle standi

Fhe Cowrt ey be seen therefore to be
recogrizing o heneficiariey” vight of
action n the ficld of cnronmental
prafection. ay agaiist bowt e public
cefristerod dgeney izl
I’.'I'Jl'ft'.'l‘."."”l'."f{ “Hu’ “‘J(‘ f”'l:l'fjh’ ;?{’.".'pl’}ﬂ,'s' or
eartiey aperading i the iohd or secror
e nzerivitiew dnvolved

Costa Rica

In Chacer ef. Ministirio de Satd v o
Munivipalidad  de Semrer Ana,
(370571993 The  Constimational
Drivision ol the Supreme Court of
Justice held dal citizens were cabitled
te standing (o prodect both ndividual
and social interests. The Court wsed
language siemlar o that wsed by the
Supreme Court of the Philippines in
Oposa when it nored that unless the
environment  were  pralceted Ny
productivity would be depraded for
both present and future generations.

Nepal

The Supreme Courl of Nepal has
mlerpreted  Article  12{1} ol the
Constitution of 19 as providing a
tundamental nght to citzens o bring
maticrs of public interest belote the
counts, and therefore the question of
whether & pohitioner has fecie stanedi is
no longer anissue: Leaders v Godavari
Marbie fndustrios Pere. Ltd., Minisory
of Mines & v {31 Qctober 1995

Conclusion

The principle embodied in these few
exnatnples that e right 10 2 healthful
environmental 15 a fundaniental vighi,
deserves recopnition in all countries
constitutionally. The principle should
also be given effect by the provision of
open standing, or broad foeus stand,
1o citizens to enforce laws which (inter
alia) are destgned o conscrve or
preserve the natural and  culmral
envirennients.  This is patiicularly
impurtant given thal the environments
of every couniry in the sworld already
have sufferad damage, to a greater or
lesser extent,
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Digest of
LEGISLATION

1. Waste Pollution Control {(eneral)
{Amendment} Regulation 1997 (L5,
Mol oto Gazette Mo, 23719977, N
A

The Third Schedule w the Water
Mollution Contreol (Cicneral }
Regulations {{Cap. 338 sub. leg) is
armended by rwpealing “TEST,
TR0 M2 210", "41AT,
"6257, " L,050", 285 Y T60", U TR0,
"2E5" and substituting
112004001 "2 960", "6 70" "EA0",
"LAROT, T30AT. 47000, T2 1407
"305" and "163" respectively.

The amendment, which applies from
16 January 1997, increases the lees
payable for various matters under the
Crrodmance and the Water Pollution
Conmal  {General)  Repulauons
{Cap 358 sub. leg ).

2. Air Pollution Conrrel (Specified
Mrocesses) (Amcndment} Regulation
1997 (1.5, Nul2 w (lazere Mo,
23NHITLN. 577

The Second Schedule to the Air
Pollution Conlrel {Specified Processes)
Regulation {Cap. 311 sub, legh s
amemeded i Form 1, 3 and 4 by
repealing "$100  and  substitating
as preseribed in the Thind
Schedule to these regulations™,

The Third Schedule is amended by
repealing Y2 4907 "1aln", "7Fa0',
"L610" and "130" and substhtuting
5,330, 73,450, "1,600", "3 450" and
"165" respectively.

The amemdment applies from 16
Junuary 1998 il mcreases various tees
payable under the Third Schedule 1o
the Air Pollution Control {Specified
Processes) Regulations {Cap.311 sub.
leg ) and makes a mingr amendmet to

the forms set out in the Second
Schedule
3 Air Pallubon Control {Open

Buming} (Amendment) Regulation
1987 (L5, No2 to Garctte No.
231997 TN, 3758)
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Section 61} of the Air Pollubon
Contrel (Open Bumingy Regulation
(Cap. 311 sub. leg.} 1 amended by
repeaking “$3318" and substituting
"R3TE0MN.

The amendment is effective from 16
January 1998 and effects an increase m
the for payable under the Aar Pollution
Control (Open Burming) Regulatinn
{Cap. 311 sub. tzg.) for the issumg af
a permit o carry out open burning,

4, Aar Pollution (Ashesios)
{Admimsstration) { Amendment)
Regulation 1997 (L & No.2 1o Gazette
No. 231997 LN, 579)

Section § ot the Alr Pollution Control
(Asbestos) {Admaniatration)
Regulation [Cap 211 sub. log) s
amended:

(a} in subsection {1), by repealing
TE2,005" and substituting "3, 1107,

(b in subscctions (2) and (3), by
repealing "§0107  and  substitating
H${}‘I.|5II

The amwndment applies from 16
January 1993, The amendment
imncreases lhe fees pavable under the
Alr Pollutivn Contrel  {Asbesios)
{Adrunistration)  Regulation in or
restoration o the register and the
anmal remstration fee,

5 Owone Laver Protecton (Fees)
(Amendment) Repulation 19097 (L5,
M2 o Gazeite No, 231997LLN. 580)

Regulation 2 of the Gzoneg Layer
Proecton (Fees) Regulutions {Cap.
403 sub. leg.} is amended by repealing
"S2.090" and "EEA0" amd substiluting
"852,790" and "SY10" respectively.

The amendment comes into effect on
16 January 1998 and increases the fees
for registration and for a licence to
import or to export o specified
cansignment of a scheduled substance.

6. Noise Control {General)
(Amendmenty Repalation 1997 (1.5,
w02 o Carelte No, 23719901 M, 581)

Repulation & of the Noise Contol
{General) Regulations (Cap. 400 sub.

leg 15 amended-

(a) in subrepulation {1}, by repealing
“$270" and substitubing "$575";

(b)Y in subrepulation (2, by repealing
"5250" and substituting "H330"

This Reeulanon increascs the foes
payable  for  applications  Tur
CONSUCtion noise permits in respect of
perenssing  piling and  other
constrachion works, 11 cones nto
eflect en 14 Jamiary 1994,

7. Dumpmg at Sea {Fees)
[Amendment) Reogulation 1997 {L.N.
No2 o pazette No 231997 N, 554)

The Schedule to the Dumping at Sea
i(I'ees) Regulation 1947 (LN, 502 of
1096) s amended by repealing
"oO00t, UTE 120" and "I150" and
substituting  "9,630", "19,490" and
"6 espeetively.

The amendment applhes from 106
Junuary 1998 llas  Regulation
increases the fees pavable for-

(a) o pernuit to load for durnpang: and to
dump spoirl, and other substances or
articles;

{h) a copy of an entry in the register of
permits campiled by the Autharity.

HONG KONG
Briefing

The Mass Tranzit Railway Corporation
(MTRCY has in mecent times made
efforts to incomorate environmentally
friendly  practices  into  planning,
constnuction and operations.

One of the company's mosl racent
developments (o reduce noise fevels
during cperations was the completion
of a 235-mefre acoustic enclosure
between Heng Fa Chuen station and
the Chol Wan portal  ventilation
bailding. This is expect=d lo bnuprove
the environment of people living
ncarby. Nolsc reduction barrners have
also been fitted alomg the tracks al
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Kwai Fang station, Tsui Wan estate at
Char Wan and the Shaw Ko Wan
portal.

Envirenmental concemns were at the
forcfront of the constuction of the
Adrpont Express which would transport
passengers to Chek Lap Kok at speeds
of up 1 135 km per hour, The MTRC,
which thas enviraneental
department headed by an enviconment
manager. is monlorng each stage of
progress.  Dunng  censtouction, a
curclul watch is kept on nose, dust
ennssion and wWaste manadgement.

15 gwrl

A temporary  noise  cnclosure,
measuritig 33 metres by 45 metres and
made of plywood susponded from stecl
trusses, has been constructed at the site
of the aimpart raitway ar Tai King
station o reduce the nowe levels near
Block 3 of Lai Kang estate durning bulk
rock cxcavaton.

The Airport Express will mclude a
varely of envitennentally  iriendly
factors such as noise barrers where
required, the use of natural Ligltting, in
line with enetay-saving confernporary
architccture,  and  platlfirm  screen
doors. Trials are taking place at Cho
Hung station to develop a programme
foor fitring platlore screen doors e all
exisnng underground stations which
will  result  in signillcant  wir-
conditioning enerpy savings.

The MTRC has also miroduced a
number of COeTEy-5aving
improvements to both the tracks and
tramns, which mclude wheel dampers
and the converting  of  camshafi-
controlled trains o chopper-contralled
trains wlhich nat oonly give passengers
a smoother nide but save up te 28 per
ceni on electricity consuniption.
(SCMP 3/49:97)

This year marks the sixth annual
Business and [ndustry Environment
Conference and Exhibition, which s
the only environmenrtal conference
with a4 business fucus held in [Hong
Kong. [hscussion and infonnation
exvhanges on the latest environmental
1ssues, managenient techniques and
experiences take place. Awarcness of
what technology is available s
impottant for industrial and business
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managers 1o help them rackle the
CIVIroLmental problems their
companies  face,  The conterence
brings topether local and international
experis fo share views and experiences
on 1 range of covironmental topics,

The openiag session feamaes a forum
where the pubhic and private soetors
will explore partnership opportunities
in redtucing solid waste in the Hong
Kong Specinl Administratan Reginn.
Technical sessionz will cover topics

ranging  from Mereen”  building
applicationg, environmental
tanagetnent systerus and

enivironmental technology.

The progranime will conzlude with an
civironmental  leadership  training
senvnar wmed ol husiness decision-
makers and managers of multi-natonal
compenies o the  5AR 0 and
Guangshow, (SCMP 949497

There s u record number of entries in
this vear's Energy Fiticient Building
Award orgamsed by the  Enerey
Advisory Committee and co-ordinated
by the Centre ot Etvironmental
Techuolngy (CET) The  awanl,
cstablished in (9494, aims w0 promote
and encourare building design and
praclices ty achicve preater enerpy
efficicncy N is sponsored by China
Light und Power, the Rcal Estate
Developers' Azsociation of Hong Kong
and Hony Kong Electric Co.

Johm  Tapg, the CET's  senior
cnvironmental  consultant, said  the
standard of entries - wihich included
oftices, hospitals, hoicls and acadenic
establishmgnts - was extremely ngh.
"We are pleased that our cfforts o
raisee awarencss af the award has
crealed  nderest from building
vperiators who have submitied detailed
technical reports fraom a wide range of
constructions,” he said.

Applicants are requited to supply
photographs, {loor plans.  location
plans and coerey cificient features w
the panel of judres which consists of
professionals, academics and  lay
penple.

Mr Tang said  cnerpy  effcient
builditgs had Anancial, operational

and environmental benefits throogh
dircct  cosl savings  and  reduced
mamienance and emmssions.  Enerpy
efticicnt  buildings  require  proper
desipn. selection of materals and
building services to ensure aptimal
lighting.  heating, cooling  and
ventilation. "It iz esseatial o cnsure
that cnetey conservanen feamires are
instalked. controlled and managed™, he
said. {SCMP 90,07

Creen proups were unimpressed by
plans 1o sperd abowl 325 billwon on
ey roads and ralways i the next tive
vears and another 5710 million on road
miintenatce.

The Chaet Execcunve, Mr Tung, said
the finanvcial packase was designed to
mprove  fransport anfrustnuciute o
suppart e supply of new homes in his
housimg policy "To ensure that all
sunable laml can be used for housing,
majur troprivvements {o the transport
ifrasuuciore will be needed"”

Among  the  multi-billion-dollars
propects are the KOCR's West Rail
progect, linkimg West Kowloon and
Yuen Long. [t will be completed by
2002 and extended to Tuen Mun by
2002 There will also be an MTR
exlimsion to Tseung Kwan O by 2003
Two highways - the Sham Tsueng
Link, connecting the norithwest New
TFernonies and northeast Tantzu, and
Rovute 8, hnking Tsimg Yiand Lai Chi
Kok - will be completed hefore 2007,
The projects will cost 322 billien in
wial.

Comseryationists arguc that the massive
rransport and infrastructure plan would
increase  pollution, huge
dizsraprion in the regions and destroy
ceologicullyv-rich arcas. The highways,
cross border links, ranlway extensions
and  reclamations  would  cadse
environrmentul havoe. said Cliteens'
Party researcher, Liza Hopkinson,
"We are very worned  aboul the
massive  Iofrastruciure  programme
which has been annosnced.  All the
cross border and territonial road Links
will cause massive disruption and
havoc and there 15 no indication as ta
how the enviraarent s poing to be
proserved, she sad.” (SCMP 929097

ANy

ALK A

PADS UPDATE

1. The Government has delayed the
opening of the new atrport until July &
- ahaut raa menths behund 13 onginal
target. At the ecnd of an Execunve
Councl meeting on 13 Fanuary 1998,
the  Govemment  confirmed  that
completion ol the airport raslway
before  the  end  of  June  was
"nnpossible”™

[he Aurport Aauthoricy fthe "AA™)
iwsued @ statement welconnng  the
decision and saying it appreciated the
uced  foroa Fully functional  and
inicgratcd land transpor system to
service it Financial Secretary, Sir
Domald Tsang Yam-Kucn, said that the
overall economsy would net suffer any
loss by nat mecting  that  larger,
althoueh the AA would have less
AT I TICH

According o @ senior government
source. the A would lase aboat 31
billien  in Another $250
millwn would have to be speni on
maintenance ol the airport facilings,
phus 3400 millicn an eperational costs
- May and June. Kal Tak would
gencrate revenue of $600 million in
these two months, [(SCMP 14717583

W e

2. The AA has anvited renders 1o
dewign and build e AAs new head
oftice at Chek Lap Kok, The AA will
be the anchur tenant in the buildiug
comples  with @ vombined gross
leasable urea of 30,000 - 60000 m2,
The complox will be about 10 stories
high and =it on a shared podivm, A
cowveted walkway will link the complex
directly to the passenger terminal,

The complex will be  locared
sfrawcgically in front of the future
second passenger feeminal and along
the axis of (e Automated People
Muver tunnel that runs the length of
the exisling passenger 1erminal,

The AA's new head office will also
serve as a gateway o the 45 hectare
Nurth Commerial Lhistrict, the largest
of the three conumercial districts on the
airport platform, which will compnise
an it pratod commercial
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neighbourhoad in a landscaped urban
environment housing offices, hotels,
restaurants, convention  facilices,
serviced apartments, and entertainment
and cultural facilities,

The Morh Commercial Districl will be
developed in phases over the pext 13
to 20 years, the opening phase wall be
self-contained with restautants, shops,
parking. exhibition space and possibly
letsure facilities. [AA'S News 1/9T)

3. The AA has signed a HKES billion
{LIS364 1m} Note ssnance Programme
arranged by the Hong Kong Monetary
Authority wn finance fuiure phases of
the new airport after it opens, The AA
will issue notes with a denomination of
HEES0, 000 {11546 4 10) and matwrities
of up 1o 10 years. The first issue of
HE$500Un (LSE04m) v likely to be
launched in the coming wonths,
subject o favourable  market
condittons. {AA's News 1T

ADVISORY COUNCIL
ON THE ENVIRONENT
(ACE)

ACE Preceedings

{Highlights frem minutes of recent
meetings})

251% Aungust 1997 freen
Canstimierisnt = eco-labeiling scheme
for Hong Kong

Mr. Peter Wong, the chairman, asked
whether the Finance Bureau (FB)
supported green purchasing. which
might nat always be in line with the
Government's established practice of
purchasing products ai  the lowest
tender price. Mr. 5. Barclay, the
Principal  Assistant  Secretary  of
Environment, said that the FB had
agreed to the establishment of a
working group to establish “green
specificatioms™ for products on a case-
hy-case basis. The proposed werking
proup would take into account possible
savings likely to be generated Tom
using the green product, instead of
simply conparing the tender price of

areen product with that of comparable
product. In response o the Chairman’s
guety, Mro 8. Barclay sawd thae the
Envirenmental Protection Department
{EDF) and the Government Supplies
Department would be able to provide
the cxpertise required in pursuing
green purchasing.

Wr. David Melville, WWF Direcior,
said thar the government should
encourage gpreen puichasing in the
COMnUnitY 25 4 Medns 1o promating
“urpen consumerism”. He said that
timber products which made use of
trees grown an {orests managed by
sustwnable  forest  management
practices  should  be  pgiven due
recopnition so as to provide incentives
for such tmber producers.

Professor Peter Mlls, lniversity of
Hong Keng, stated that aceording to a
survey conducted by the
Environmental Campaign {ommitlee
(FCCY a fow years age. an incredsing
number of people in long Konyg were
prepared w pay more for products
which were less haroful 1o the
environment.  Howewer, they  had
difficulties e selecting  the  right
product due to a lack of market
wformation an green products. The
ECC maght conduct another survey this

yvear to ascertatn  the  level of
environmental awarencss of Hong
Kong people.

25th August 1997 @ Drafi Paste
Reduction Plan for Hong Kong

Miss Yivian Ko, the Assistant
Secretary of Envirenment, briefed
members on the major ¢hements of the
Diraft Waste Reduction Flan (the Dirafi
Plan} and sought their advice on the
Draft Plan. Mr, Bonny Wong, the
Assistant Dhirector of Waste Facilitics,
said that the Housimg Depariment had
set up a task foree to took nto possible
means to minimise the amount of
wastes  genmeralcd by domestic
houscholds, which included educating
residents on  the need to ounimise
wiaste.

Dir. Ho Kin-chung {ACE) said that the
overall waste reduction targets for
municigal waste should be set higher
than 40% 0 ton years as the actual
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ampunt of waste 10 be reduced would
be lower than 40% under the current
proposal, since 20%, of the proposed
reduction would come through waste-
to-enetgy incineration, which wouold
change anly the form of the waste,

12 September 1997 : frreenfrguse Gas
Emixyiens in Hong Kong

Mr. 8. Barclay briefed members on
Long Kong's preenhouse gas emission
levels in the past and the projected
emission Yevels in the years 2000 and
2010, He alse mformed members of
the challenges Hong Kong would be
facing i the coming years n
conttolling the level of greenhouse gas
emissions, and told members that
Homg Kong was likely to be ane of the
very  few  economies  that  would
acally achieve, ar he close to
uchieving, the targer sef by the united
Nations Framewatk Convention on
Climalz Chanpe o return greenhouse
s emnissions by the year 2000 to 1990
levels. [This meeting occurred before
agrecinent on new crtission levels was
reached in Kyoto, 11th December,
19407 ]

The Chairman asked whether Hong
Kong would adopt elecineny Demand
Side Management (DSM} measures
from 1908 onwards. Mr. KK, Lam,
suid that althouel a formal agreement
on the adoption of DEM had yet to be
signed between the government and
the power compaties, the latter had in
fact started vanous trial schemes in this
aspict, such as the efficieney lighting
scheme for  commercialiresidential
premises, and that an agreement on
DSM would be signed by end of 1947

20 October 1997
Public  Filling
Programme

Review of e
Stravegy and

Mr, Tam Wing-kwang, of the Civil
Ergneering  Department,  briefed
members on the background of the
cunsulancy study and Mr. Mathravers
informed tmembers on the majer
findings and recommendations of the
smdy.

The Chairmman said that he was
concernad abaut hurw these
recormmendations were ¢ be
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implemented M, Lisa Hopkinson of
Friends of The LCarth said that she
supported in principle the consultant’s
propasal tar setting up
“demoensiration” projects to introduce
and educate  industry  abour  the
potential of reeyeled segregates. In
relation to the disposal of construchion
wasle, she said thar sinee there were so
many reclamabion projects i Hong
Kong at any onc ume. the problem of
insuffickent space for the disposal of
such waste could be resolved 1f each of
these revlamation sites were assigned
1% of their aren as public dumps.

In response o the Chairman’s
concern, Mr. Marttravers mformed the
Members that  the consultant had
already established o model, using data
from the Fifl Managerent Comunittes,
Guilling  Department,  Planning
Depariment and all conswuction and
development bodies, to assess and
project both the short and Jong term
needs  for disposing af
comstruction and demolition matenials,
Ile said that an effective  distribation
terwork desipn would be based on the
projecied ansings and demand, and
that the model would be designed in
stech i way thar the Ciil Enpineering
Departient could  manuge the
nelworks sasily alterwards,

mert

PLANNING ISSUES

Tt respanse o changinge needs of the
ndustrial seeter, Directar of Planning.
[ Peter Pun Kwok-Shing, announced
that the Town Planming Brard has
wntroduced  new puidelines  on
industrial tand wse. Based on two
studies, six previous guidelines are
consolidated o four.  Urder the
revised  puidelines,  three  major
changes are introduced.

First, the proportion of ancullacy office
use in an industrial building in the
mdustrial zone will be increased from
30% o 30% af the total wsable Aoor
area, A combinaten of ancillacy office
and showroom uses, which was not
allowed under the old guidelines, 15
now alse permmitted Tur up o 30% of

the toral usable foor arca. However.
ancillary  showroonr  uses  canmot
exceed 20% of the toral usable area,
and otherwise planning  permission
must be oblained.

Second, subject to a maxunum plol
ratio of 1% or 10% ol the gross floor
area, vommercial uses intended to
provde  supporting functions  to
workers,  including  bhanks  and
restautants, are allowed on the Towest
three floors of  inchistrial-office
buldings

Third, for trading companies, larpe
storage arcas of nar less than 30%, of
the  todal  vsable area would  be
permitied  in an indusiial-ofiice
building,  In wrder 1o quakhify, trading
cumpanies must demonstrate a need to
carty out loading and  unloading
fTequently  and  that the ordinary
cormmercial-office buwldmg  cannot
provide adequent space  for such
activities.

O Pun sad the revised guidelines
couhl enhance values of induserial
taled iy, but the roan concerm was to
provide greater flexibility in land use
b response o chanoing needs.

{Hony Kong Slandard 13997 and
Sing Tac Jih Pao 13700497)

The  Government  has  finished
comsultation an the Town Manmng
White Tall and is drafting the Blue Bill.
The bill aims W simplify land and
housing development procedures and
will be subrmtied to the provisional
legmislature early next year.

The Bill would impose an | 1-inonth
il on the time between notification
of a change in a district’s land use and
its submission to Execulive Council.
The first wa months would be for the
public vy rise objections. The process
may have taken a number of years in
the past.

The Planmng Department’s time limit
tor ssuing  writen  replies 1w
developments  on Tewn  Planning
Board decistons would be cut from
four weeks to two. After a developer
submitted a master lavout plan W the
departmnent, a reply would be piven
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within six weeks stead of the curmect
ctght, Further, any application for a
change of land use received by the
depariment would be submitted (o the
Town Planning Board within three
months.

Rules  goverming  the  Proviswnal
Legislature shpulate that the body can
only deal with indispensable laws, 1t is
doubiful that the Bill can be treated as
indispensable  legislation.  (SCMP
17°997)

The Flanuimg Department and the
Territery  Development  Department
Jomntly commissioned u consultaney
study  to examing the seope and
teasibility  of  developing  the
nwrthwestern New Termitores 10 make
wuy for the buillding of hundreds of
theasands of new homes.

The study, entitled Pe Planning aud
Develapment Sty on North Wesr New
Torriteriss, will he carred out 1m two
stages - plinmng fallowed by the site
investigation - by the two government
departments.

The Kam Tin valley is one arca being
investigated for  possible  suitable
developrment  porposes. Currently
home o appreamalely S0,000 people,
1t is estuared that il the area is found
suitable as a locaton for a regional
city, it could some day house 750,000

reople.

The study is one of the three integrated
mlanning  and engineering  smudics
oitlined in Chief’ Executive Tung
Chee-hwa's policy address, and 15 a
pusitive step towards meeting the
government's  target of  producing
85,000 flats a year.

The feasibitity study will also include
engincering  investipations  of  the
developmem  of  facilities  and
infrastiucture required in the area to
aceptarmodate an additional population
of 100,000 people over the next 10
vears and another 100,000 in the
following five years,

The study is scheduled for completion
by the begintiing of 2004,

{Hong Kong Standard 28/10:97 aud Ta
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PLANNING DECISIONS

Connie Law Yuk Wah v
Flanning Board

Town

Fower Pl Appeal Noof of 18097

Application for planning permission
fur temporary open  storape of
construction material - the site zoned
agriculiural - whether an appeal by the
appellant agamnst a refusal of the
application should be ullowed.

Sy of the fien of the easg

The appellant applicd o the Town
Planning Board {TPB) fur planning
permission far temporary open slorage
of construction material o 12 months
on Lot Nel217  and  adjacent
Government land at 12, I 1Y i Pak
Sha Tsuen, Yuen lLong {("the Sic”).
‘The Sit: was 2oned agnicultiteal in the
dralt Tm Tong Ouatline Zoning Plan
NoSYL-TED (O2P)y which  was
pazctted before the application was
made. TP rejected the application
brrause

a) the proposed development is not im
line with the planning intention of the
Aericulture Zone, namely: Lo retain
atable land with good potential for
rehabilitation  and 1w retain
characteristics of the area;

rural

b} no landscape proposals  were
ineluded in the submussion: and

¢} approval of the application would
sct an undesirable precedent for other
gimifar  development  in the
Agriculmural zone.

Stelimissions of the Appefluni

The appzllant submilled 1o the Town
Manning  Appeal Board  (Appeal
Board);

a) apropesal to plant more trees if the
application were granted; and

by g persanal underaking to use the
open storage for the temporary, fixed
period.

Subpussiony of the Town Plonning |
forenred |
The Boatd argued that accordimg ta the
TFB's Cuicdedines jur Application for
Open Sravage and Port Buck-up Uses
nrdor secton 16 ef e TRPCL o was
mcumbent upan  the  appellant to
demanstrate ments o jusnfy  any
departure from the declared planning
intention of the OZT,

reenston af the Anpead Board

The Appeal Board determined that the
appollant had made no anempt Lo
justify a deparore from the planming
inrention of the X, The appeal wat
dismissed.

lLeung  Wing-nin, Mak Pui-kee,
Yeung Yu-sun, Lee Ping-kwong v
Town Planning Hoeard, Foewn
Plunning Appead No 8 of 1996

Application for planning permission
o wse 2 st Tor (17 vehicles {or parts)
tradimy and (23 car repairing, workshop
- the wse {15 is oot tound un the (7P -
the use (2) s in column two ol the
OZF in which pormission is required -
whether an appeal agamst o refusal of
the application should be allowed.

Surpaary of the fucty of the euse

The wppellants applivd to the Town
Plunming Beand [TPR) for planning
permission te use Lot Moo 349
{pottion) in 1213, 114, Kam Tin Road,
Pat Heong, Yuen Long ("the Sie”} for
{13 voheeles (or parts) rrading and {2}
car repainme workshep. ‘The Sile was
within the draft Qutling Zening Plan
(OZF) Noo SYL-PH{1. The TPB
rejectzd the application because:

a) the use (2) did not fall within
Column 1 and 2 af the OZP; and

h} the appellant did net subimit
sufficient antormation  regarding
provision ul a proper vehicular access
e the proposed car  reparing
workshop,  or  imformanion 1o
demonstrate that the proposed use
would  not generate adverse
enviromment and visual impacts to the
surraunding environment

Stehmission af phe Appetiants
The appellants pul o substantive
subrnissions to the Appeal Beard.
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Subwmizvion_of the Toun Plonning
Brcrred

The TP submiticd that paragraph
¥.3.2. of the Explanatory Statement of
the OFF requires thar development
proposals  for workshops have (o
demanstrate clearly thal they would
have me  adverse  emvirapoient,
drainage, trailic and other mpucts on
the surroundines.

Lvvizton nf the dppeal Boarid

The Appeal Bogrd determined that the
appellant should have demonsmated
that their proposal wonld not generaty
adverse impacts {including visual) to
the sumounding chvironment.  The
Appeal Board also suppested  the
appellatt seck the wssistance of the
District  Ofice/Planmng Qllice 1w
make a fresh application. The appeal
wis dismissed,

CASELAW UPDATE

Wah Yick Enterprises Co, btd v

Building Aulhority [19%7] HEKLRD
1177

Town  plaming  -village  wype
development zone-"howse” listed as
ong of the uses always permitted-
whether 2 32 -storey block of flats
could be erected-defitition of "honse”
as listed m Notes o OZP-whether
extrinsic  aid could be uscd o
determine  definition of  word-
Defimtion of Temms Used in the
Statutory Fians-"Explanatory
Statement”  accompanying  OZP in
question-whether (AP ure subsidiary
legislation.

The Plaintifl [ "P" } wished to ercct a
33-storey block of {lats on its sic in
Yuen Long in accordance wilh general
building  plans  submitted tw  the
Delendent § "I ). D eefused o give
its appruoval on the ground that the
praposed development contravened the
draft ¥Yuen Long Cutline Zoning Plan
(32Py. P sought a declaration from the
Court of First Instance that ifs
proposed  devclopment  did oot
contravene the OZF and ihat D's
refusal was unlawful and hence null
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aml voud.

15 site consisted of three adjacent lots
all held under a block Crown fease. the
status of the land being apricultural. A
building licence was granted to erect a
building on one of the lois not
exceeding an ares of 2,596 5q ft. The
builihng heence did not contain any
restnienions on the number of storeys,
the height of the building or number of
tlats permitied (o be erecied.

The site was within the OZP and bulk
of the sity f¢]l inlo an area zoned lor
“village type development”  In the
Notes formung part of the P, under
the heading “village tvpe developnient
zone” (VTDZ2) “housc” was Listed m
column | oas o permitted wse. P
claimed that it was entitled w etect its
proposed  3-storey block of Mats
under this 1 refused permission
under s 16010dY ol the Duildings
Urdinance {(Cap 123 o the geounld
that the proposed development coudd
noet be copstrued as a “house” and
therelore did oot fall sethin e
perontied  “house use”, and  thus
confravencd the OZP. “Fla™ was not
one of the uses listed in VT

The decision

The cowr (Deputy Judge Whaley) held
that IP's propesed  developrment did
conttavene (he dralt GZFP, and the
declarariony sought would be refused.
Factors taken into account by the court
in rewching its decision (as taken fom
the Headnote to the report inctuderd:

I, The fued that the zone in question
had been specitically set apart for
“village type develuprment” as apposed
1 any of the gther zones must be a
vilally  umportant  considerastion  in
construing the meaning of “house™ in
s canfex.

2. The ordinary meaning af “village
type devetopment” connoted low-rse
and low-density as opposed to high-
rise and high-density development; it
would noer nanurally gecomimodare P's
proposed development,

3 It was both legitimate and sensible
to have regard to the “Defmiton of
Terms Used i the Statutory Plans™
(the Definitions) published by the

Ftanning  Department  amd  the
“Laplenatory Statement”
accompanying the OZP in question
because they were both consadered wnd
approved by the Town Planning Roard
as docements o be published in order
(o prewade assistance to members of the
pubdic to interpret and understand the
provisions of the varous OZPs, The
Explanatony Statetnent was physically
attuched o the Noes of the OZP, so
that anybody who obtained a copy of
the CHZF would know of ifs exislence
andl the relevanee of i,

4. The Detinitions were clearly
relevant and wseful in showing the
comstrction thal was put upon various
terms used in the 3517 by the Town
Planning Booacd and the Explunatory
Statement was also clearly relevant in
disclosimg the pluinning intentions and
considerations that were applicd 1n the
formwlation of 1he (4],

500 eolumn 1, examyples of “hoose™
given e the Uremarks™  celumn
mcluded only Lo -rise and Tow -density
structures. There was notlinyg (o
supypest that a high-nse 33 storey block
of Tats gqualiicd as 2 “house™.

& The provisions of par 8.8 of 1he
Esplanawry Sidecment that ~land
withun the zonmg 1s primarily intended
tor development of small houses by
indigenaus villages™ sve o very clear
muhication of the planimg intention w
relain n the V7 zone exasting villuges
and to reserve land  for  village
expatlsion purposes. Any exceplions
mphedly reserved by the use ol the
word “primarily” would not include
the erection of a di-storey block of
Hlats, which would be strikigly out of
characier und meongmious with a
villuge environment.

7. The ward “house” had a distinet
wdiy o meaning, and it was hest
constried in relation ta the conlext o
whueh it was found, and 10 relation to
the ubjects and purposes  of  the
Ordinance or of the section ol the
Ordinance 1 owhwh 1 was used.
Whether a particular buildeme did come
within the word “house”™ was a
question of law and fact; fact, insofar
as it was accrssary to ascertain all the
relevont facts relating ta the building,
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and luw tnsofer as che application of
the word “houses™ o thase {acts
involved  the  construction  of  the
Ordinance.

B It was not necessary 1o formulaie a
definitive definition of “housc™ n this
case. 1 sudficed that i the context in
which o appeared. the use “house’,
properly construed, did not include the
33-storey hlock of flats P proposcd (o
build. This conclusion was reinforeed
when one had regard to the Definitions
and the Lxplanaory Staternent, which,
althaugh nat parl of the plan, had been
adoptid by the Town Planmung Board
and had been published specifically to
assist members of the public more
precisely o wnderstand the O£

REGIONAL &
INTERNATIONAL

CHINA

The World Bank repert, Coan the
fivrrenrment Weit? Prioeitics for East
Asior, reveals that fatlure to tackle the
munland’s warsemng air pollutian will
result i more than &850 000 premature
deaths, 7.4 million new suftorers of
bromehitis and many milhons of cases
al respiratery sickness a year,

The report states that, "investing one
per cent al the nanan's Gross Domestue
Froduct {GDF) over 23 years in
mwasures to combal waler aml air
pollution  would  greatly  reduce
pollunan by 20207, Richard
Ackermuann, the report's co-author,
acknowledzed that China had e bear a
tougher task than Southeast Asian
countrics hrecause of its reliance on
coal. The air in the mainland 15 so
polluted health costs ofien exceed 20
per vent of urban income. Combined
water and aur pallution ¢ost 3 per cenl
ol GiDP o teems of overall damage to
healil,  apnicultural production and
natural resources. [t s cstimated that
tite health cost of urban air pollution on
the munland will 1dse from USS3d
billion (I[K$263 billion) i 1995 to
US5104 billion (HES304 bilhen) in
2020
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Recommendations  offered by  the
report include reducmg emissions from
households by using cleaner ¢oal and
replacing coul with gas ar district
heating networks, Others, like stricter
maintetiance proprammes for diesel
vehicles, lowering the sulfur cotwent of
coal, improved engine technolupy and
the inmroduction of clean Tuels would
reduce the pollution problem. (SCMP
2049/97)

JAPAN

Intermalional negontators and delegates
at the Kyoto, Japan, environmenfal
summit agreed on L1th December
1997 o 4 lepally binding 5.2 per cent
cul of greenhouse pas epussions from
1990 levels by 2008-2012 Furopean
Linion would cut  thuir
emissions by eght per cent, the United
States hy seven per cent amdd Japan by
six per cent of 1990 levels, Russia,
Ukraine and New Zealand were kept al
a flat 19940 tigure. Australin was
allowed an eight per cent increase and
leeland a 1 per cent rise. The
developing countics. ing luding China,
managed to throw out a clause calling
for them to scl voluntary tarpets
limit greenhouse gas emissions al
same point in the future, Controversial
plans to allow mading ol emissions
between developed countries were
referred 1o the next conference in
1998,

members

Greenpeace Internalional said that the
deal provided absalutely no protection
{tom the increasing environmental and
economivc damage esulting from the
burning of coal and oil. 1t estimatcd
that when loopholes were 1zken into
aceount, the protocol would result in
no real reductions fram 1990 levels,
The conference's executive scoteary,
Michael Zammit Catayer, said that the
next steps would be for the husiness
sector 1o take up the povernments'
wotk and for lonse ends to be livd up
in the nexl conference in Buenos Alres
in November 1998,

Many observers said China and India
would have to play a bigger tole in
next vear's talks to keep the process
going. By 2013 China will be the
worlds  largest  greenhouse  pas

producer. (SCMP 13:12/97)
HONG KONG

Deputy Scerctary  for  Planmung,
Environment and lands, Benjamin
Tany HKwok-bun  said  that  the
Croverntient would have to consuder
the agreement hefore deciding what
targets to set. China is a signatory to
the convention but it has not heen
extended w Hong Kong, Mr. Tang saud
that Hong Konp would continue its
efforts to cut back ermissions. (SCMP
1312407

INDIA

Actolul of 31,779 lodians die annually
due o air pollution across 36 cities, a
rise ol 28 per cent over the past [our
years, (SUME 3/ 1/97)

AUSTRIA

Scientist Paul Crutzen, a 1995 Nobel
Prize Winner of Chemisiry  for
discovering the location of the hole n
Larh's ozone layer, estimated the
problem of ozone layer depletion will
have disappeared by 2050, (SCMP
0:11:97)

HONG KONG

The HESAR government has been
criticised From e ro time for failing
tu  show preatcr  imitiabive’ in
improving people’s “livelihood™ - in
the coomomic sense - whilst alse bewng
taken to task for wts relucrance to rake
realistic and fum steps to confral
polhation.

Hong Kong's air pollution has not
improved  under  Mr. Tung’s
government in any long-lusting ar
substantial sensg. The government's
failure to take firm steps o conwol
pollution from car ermssions was
leghhishied by an SCMP article last
vear (29912:97) which reported on
Better  Environment Hong Kong's
enimeism ot the government’s palicy on
checking polluting-emissions levels of
its own fleet of motor vehicles. The
govemnment rtesponded  that  their
vchicles were always “clean”™ and
therefore did not need to be checked!
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AUUSTRALIA

The posution taken by Australia, at the
Kyoto Climate Summit, on reduction
of i1s green house gases has been
severely  criticised world-wide.  In
Australia wsell there is sigmifivant
apposiion to the Howard
government's  largely  outdated
appreciation of environmental issues.

The lead article in a recent edimon off
fabice (o publication  of  the
Auseralion Conservarion Foundution,
val. 200 No. 1), Awsreafie s dorahilf
diplomiaey af Kyoto Summit comuments
op the Australian delepations, less than
fortheaght tole i negoliations leading
Lo the tinal draft of the Kyoto Protocal.
[1he inttiative for Australia’s “special”
posiion (relomed o below) in respect
of  “reduction” ol cmission
commitmettts  was introduced m the
final hours of the week-long summil, at
1 an on the last night af debate:
agreement was reached at 4 am].
That at 2 confetence of world teaders
called to apree on ways of reversing
{or, at least, himiting} the dramatic
epvironmentally  harmitul elfects of
greephousec-gas  enussions,  over-
clearance of vegetation, and the like, it
15 catra=-ordinary that Austrabia sccured
the right 10 frerense itz 1990 emission
levels Tis delegation also diluted rhe
Summit’s uscfulness by havimg a
special clause on land clearance (1o
remose it from emissions
consideration) included e the Protocol,
Inn the words of the artile:

The Awstrabion goversmmnent’s
rofe in the negofiation of the
Kyotg Predocel will go dows a3
one  of the mast shimefid

episoeles n the  history of
imternational  emvirowmentol
elipfomnaey. Lirimately, Hs

wigtary ' canld feopardive the
proveenl and  cost Awstealia
dearly in political economic
aned covironmenial terms

The targer thar Australia was
affowed to chowse Jor ivelf - an
cight Pev cent THCrease on our
F90 gmiysion levels - fed been
carefully sclected. [ v fow
enough o give the Impression
that Austrafie s aot heing tag
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greedy - after ol one country,
feeland, has heen gromted o
Howoever,

higher  target.

hecause of the mclusion of a
spectd elanse an fand clearing in
the protocal, the tareet can be met

without Austrafia having 1o reduce
iy emissions fram energy  and
induserial sources.

Phes Qrazierl Report does not corstituie leesl adoce 2oven o ans partcular nueter, SWinlsn el ciTort has Teer,

Ml s

EUre vomesfereress e acciraes

“ui the nme o pukheaton, o resporschiny caceeiad 1w errors

and ortisscons, Fuether wmlormation ard eriguimies s respect ot aquartersy shoonld be direcied o 1 red Kan
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